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ABSTRACT 

In this landmark educational finance opinion 
(presented here in full) the U,S, Supreme court held that the TeKas 
case was not a proper case in which to examine a State's laws under 
standards of strict judicial scrutiny. That test, according to the 
Court, is reserved for cases involving laws that operate to the 
disadvantage of suspect classes or interfere with the exercise of 
fundamental rights and liberties explicitly or implicitly protected 
by the Constitution, In particular, the Court held that (1) the Texas 
system does not discriminate against any definable class of "poor" 
people or occasion discrimination based on the relative wealth of 
families in a district; (2) although education is one of the most 
important services performed by the State^ it is not within the 
limited category of rights recognized by the Court as guaranteed by 
the Constitution; and (3) this was an inappropriate case in which to 
invoke strict scrutiny since it involved the most delicate and 
difficult questions of local taKation, fiscal planning, educational 
policy, and federalism. The Court concluded that, although concededly 
imperfect, the system bears a rational relationship to a legitimate 
State purpose and is not, therefore, in violation of the Equal 
Protection Clause of the 14th Amendments (Author/JF) 
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Ml-' MpUiliiri i> I. rli-' ^yllMhii^ iM>i!?.|litii.-N rii- imri nr tln' oninliUi 

■ U {h.^ < nur! hril Imi^ hri-ri hmI hy i|H^ |{M|'-MMi-r i-l" M.mM^ImU^^ iar 

SUPREME COUKT OF THE UKITED STATES 

SAX AX^roxio ixi)i;ph:xi)i-;xi^ hciiool 

AppKAL FH(iM n-iiK rNrrKn KPATKs I) I STHH T ( Tirr Vim rwK 
wi;sim-;hn m^vinri (jk tknas. 

JV.K 7I -inH2. \m\vi\ ().'if)Iipr V2. 1!17^— DcMiilMil Mnrcli 21, I!)?;] 

Tin- finniHMiiir nf pnhlir pipiiH^iif ai y nihl H-rnihlnry Imol^ in 1^^^MH 
ly n priHiurt of MntP mIu! !nrnl pa rf iripnf jiflL Alnin/^i half fjf tlu- 
rrvMfiUf';^ aiv <i('ri\('(i fniiM a lartfcjv Htafi^-^fiiiKh'ci proirrini ilcHiLinMiI 
tn prnviclf a ha^ir ininitMiMii I'ilnrai ioiial nllVriliir in ^^\rvy r^rhnnL 
Ka.'ii ilUivwt ^iipph^nuailH H\n\v aid flinnitfh an mcI valonan las nn 
lirnpt-riy within its jiiriH«liiMinn. ApiJi-lh^t^^ hnniirlit thin rjasH 
nrliiMi (ill iirhair i.f srlifnil ('hihli^(M) Haiti t(i 1m- inonilH-rH n\' p,n>r 
I'aniilit^H wlHi n^^^iilt^ it) MuiiA tii^jrirtH havitiir n U)\v propt-ny tax 
hm^ iiiakiiiLr \\w flaini thai ihr iVxas syHtciiiV ivliatn-f^ on hnn\] 
prnpia^U' taNaiinn favtnv thr iiunv aniitPiit atul vlnhitc^ t-tjiial 
pnMiM'tinn ivqiiifoiiHaits ht-caitHt- t.l" Hili^taiuial ititri^.ii;^trit-t flin^ 
pariiii's in pt'i'^piipil (^xppiulil itn-H n'^^nltitm priiiiarily froin tlir= 
tVnMH'f- in thf^ vnhip nf aw^r^nblp ]irr)]HTfy nniniiff ]hv (li^trirtH. 
The Distrii't f ottrt, findinu that wi-ilth is a ■vusprMM " i-hissifiMat itni 
niiil thai iMlunilitH} U a "finidatiiclital" v\^\\ , fotK^iiHf'd tliat thr^ 
HysiPiii (MMih! hv iipliohl only npoii a H!i,,winLr, whifli ap]H'llants 
fMiliul to niakn, that llaav wan a rnnipt-llin^ Htatc itnt't'c^'^t for the* 
HysHMiK Tl)(' i'onrt also cnth'hidc'rl tlial appr'llatiis lailcd nvvn ti) 
rlrniotistratt' a tvasnnahlp nr ratiotial haHis for tlu' Htafc^-^ ^v^nnu 
Ih'Ul: 

h I'liis is noi a pt'opia' ran^ in which to fxaniitip a Htafc^s laws 
under St anda I'ds oi stiara jndif'ial scrtifiny, siiicr that tost is roscrxiMl 
for cases invtilNMiiic laws that opc-rat(^ to the disadxaittaue tif siispeet 
elasses or interfere with th(^ exereise (if I'undanuaital rinhts aiul 
lilHM'ties oNplieifly or iMii)ljeith' pnjterted hv the f ^otisfitiitioii 
V\h 1 MO. 

(a) The To\a- system dues iiot disiidvaiitaire any siisp(>et ejass, 
It ha^4 not been shown to diseriniinate airainst aiiy deliniihh* chiss 
of "poor" i)eo])|e or to oeeasion diserinnnai inns di*p(^ndintf on the ^ 
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rf'lMiiSf' wi-illh (i| fin' tMinilir^ in niiy ili-^wv^ . AuiL jnstiiMr ;i- 
thr fiiinniMiiLi HNVf^'iu di^M(|vMiii;ijii'H ihoHc svlm, ili-n- ^arilinu ilii'ii" 

illilix IiIumI Hirnlnp rj ,;i i :i i ! rn^t ir- . riMili' Ijl i 'n|n j j;. ' ' j \ rh^ \u\\iV 

yi'luMil ni^lrii'!>, ihr rr-alUiiLr i'la>> cniiiHU Im* Hani u> hi' Hr^jM'c^L 
Pp. M-^^L 

{hi Nnr iliij^-; lln^ .-i'l|isnh!i!l;irHMlMi HS-Iolii itii j u'TM ij \" 

iiih'ilVn' ssitli ihc I'Sn'rhi^ nf m "rinHlMtiiiMiliir' riulii <!r lihrri)-. 
'riiniiirh iHhit'Mf inn in niH' isf ilio iiiu^i iiiiiiiiriiini sri'S'lPr:^ piMMnnMi'il 
liV 'lip SiM'f', U lioi wiihiii i!n' liiiMii'jl rati'^Fiiry of riirlit- priMi<r. 
iii;^M»i iIiIh C'niirt an irMHnMiici'il hv lin* ( 'miHi it ipifML if 
Htithr uh-iiMtinhh' fjUaliiiliu rHiiraiitMi 1^ aruiiahlv riitiih'i! in 
I'niistiiiitiiinal |ii^ntt'r*| inn \ii liiaki' inraiiillUi'ili tlir i'xriN'i^r n} iiHuM' 
tMiiiHi inti iniuil riuhiH. liorc iImm'i' i?^ im Hlniwinn iliai ilu- 'iV\a?i hvh- 
\vn\ faiU iii pniNith' ilir hani!' niiiiinial r^killn iHTi'^^ary lor ihai 
piirpiiHP, I'p, 

({') Miiroovor, ihM in an initpprnpriMlc' vn^v in whit'li lo in- 
Vi)ki' Htripi >^('ri!iiny Hinrc It invoivrH tla- nuMi iirliraU' nnd ililii«''ij! 
rpK^^^tinnK (if hiral UlXalinn, fiHcal plaillliliLr, <'illlt*af inlial pnlicy, alid 
ftulcrali^in. riinHiih^rMl ionn riiini^i^Iinii :\ umw n'Nirainnil fnriii nf 
ri'NMt'U". I-p. -^5=10. 

2. TIh' Ti'xa^ syHUMii ihivs nui v\i)h\\i' ilu- |-]!|niil Proiori imi 
daiiM' of I hp Foil rioiMi ill AiiuMiiliiH'iil . Thniiirh iMHir(*ji!'illy iiiu 
pi'rf(M't. Uu' j^yf^irin licarn a raljoiinl relai ijjiif^hip in a h'uiiiiiiaif 
sial(* ])iirpnHp. Uliilc aH^iirinu ha^ii- cihu'iil inii Inr cscry child in 
the Stain, ii p(TniitH aiui PMi'nnraiirH pari iripaiion in aiifl ^imiilif-ani 
(aiiiirol nf (Nii'h (h^^iririV srhiMih at tlu* Inr-a] ]vvv]. Pp. 4li-4!i. 

VnWi-AA,, ,1., Ht^isa-rril ilp' o]!ini(ni ni \\u' f'niiri, in \s4iirli linici'iu. 
( J., and Htk\\^ vins IinA<'KM I'N, a in] I^KiI su\'iHr. ,hh, joiiU'd. 
STKNVAinv ,h, filr(i !i cMjiirnrriim opiniofL Hhicxnan, J., fii(^fl a iW^- 
M'liiintr npininiL Wiirri:. ^.. iilcii a (liHj^rni iliir njiinioii. in ss'liit'h 
]><)ri;LAs mid limiNXAN, JJ„ jniiU'ii. MAi{?^n.si>L. .!„ fllc'd a cliHj^cnt- 
in^ (ipiiiiun, in uhirli 1)nr(ir,A?*, J., juiiHMh 
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In \hr ]>rr\U\\UuMy i.rhit ..r thn VnUvi] Sni" H.-nnrU. Ui^inlMr?^ mt.- n- 

I liliiMi hruN'?., UjiNhlhmi.n, luv Unnj-?. ..r jiny !v|Mi^ni}.hli'Ml tir nthi*r 
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Oil ApptMi] froiii \hv 

Xvlvt Court fur tlin 
\Vp?^lrrii Di^trif'l of 



IMarch 21. im\ 

Mil Ji HTHi-: Powkll floliverpfl t\w npinioii of the 
Court. 

This mil attaekiiig the Toxas syHtein of fiimirciiig 
publie cMhicuition wan initiatod by AIoxican-AnuTinin 
parnnt^ whuHo rhildrrii nttrful tho clcinontary and soc= 
ondary schoolH in tho EdgowuutI Indopondoiit School 
District, an urban fiohoul district in Ban Antonio, ToxasJ 
Tlioy brought a dam action on bdmlf of school chiklron 
througliout tho Htatc who are nicinbors of minority 
groups or wlio arc poor and rosido in scliool distriets 
having a low propci'ty tax base. Xanicd m defendants ^ 
wcro tlin State Itoard of Education, tho (;o!n!nissioner 

No! all (jf tho rhilcln>n nf ihv^v t'(iin])lainnnfri niivnd \n\\}\\r kcIukjI. 
i)nu ininily*^ t'liildmi arc tMinjlIi'd in jjrivaTP ^^(^Iiool -livvun^v cf the* 
Hiiulition (>r 1 1)0 Hdionid in tho KagowucKl IndopcMHiuiil KchcHd I)i^= 
trirt/'' Third Ainundod Cuiii])lni!H, Aj)j)., at 14. 

^Tho Han Anttiiiio hubpcndunt St'huul DiHtrit't, wlm^o mn\v ilm 
ca^n ^\W\ boar^j wa^ ow of tfuvtn ^vhool didirictB in \\w Han Anioniu 
inutra]ioiitan nrvn that wviv (irigiiially namrd m \n\r\y dotondaiitsJ. 
Aftrr a prmrial ronfortMH^e, the Di^tnet Cuun ymvd an imlvr din- 
iniHHing tho school di^triots from tlio case. Btibricjcjueinly, i\w Wan 
Antonio Indopendont School DUtriot ha^ joined in Uio phiiniiffs' 
(^hallonjro to the Stato'H Hchool ilnaneo HyHtoni and Iia?^ fihul an 
amicus vuricw brief in mipport uf tliat position in \\m Conn, 
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of lyliK^a! i(Hf . ihv Attoriu'v ( HMicraK \hv Hi'xar 

('ninUy -San AiitoiiitO l^cjarfl cjf 'rriistrf^H. 'VUv cnni- 
plniiit wan fihMl jn thr snmiiH'r nf UMIS aiiti a thrcr-jndgi' 
viwivl was inipaiK^lnH in Jamiary ]W\)r In nvMnMnhcM' 
MlVl ' tin* pah(*l rcMiclcM'Pil ils jiHlgnuMit in a per vuniun 
opiniof^ hoMin*^ tin* Tf^xas sclnuj] finanC'C' systcMu inu'onsti- 
tulinnal iuhKm' tlu* ImiUuI l-riuct^tion ('lanH(^ of tln^ Four- 
t(*(Mitli AiiKMsfhnfMil/ The* Htatr* apppalcMl. anfi \\\ notcfl 
])rnhahh* jurisdiel icui Uj iHuiHiflcM' \ \w fni^-roachinK c^jnst ihi- 
tional (jUf^stitjUK pn'^fMit<*fL 4()() V. H. OiH! (]i)72). Foi' 
tilt* !'(*a?^()ns statnfl in thin nj)ini()n \ko wvovi^v dvvmim 
of thp I)isfrif;t Cniirt. 

I 

'rho first T(*xaK Constiiutiun, ])!'()nnilgnt(Hl up(Hi Texas' 
(Miiry into T'nif)n jn ]84o, jirovidcMl Uvv tlio ostnl)liHh- 
niont of a i^y^tont of froo pcliool?^/^ Early in it*^ liistory, 
Trxas aflo]itocl a (fnal ap])roar*h to flio financMn^^ of \{^ 

■'A tlin-c'-jiuj^t; (Miurt wn?^ proiu'rly finnriu'd and xhvw wvv m 
fjin'HMfniH \\< \i\ tlic I)iHir!fM Cofirt h juri^^clirt idn or \\\\vv\ i\\)\)vit\- 
nbility of iin jinli^mvnt. t.\ ('. g§2JsL 

' 'riip trinl ^V(iH (iclaycii iur iwn ycur?^ ICJ jHTinit <*xiiM:riNr prciriiil 
(iiHrf)Nrq"y niitl fci uHfjw foiiiplii inn (jf \\ ])('!i{|iny: 'IVxMr^ h'iri?^lnf i\^<^ 

\\\mw HysmiK F= StrpiK liM), 2sA n. ] ] (WD Tex. lOTM. 

^ l'\ 2>i(). Tlir I/wtrifM Cuiirt ^iHycii ii:^ \mmh^^' inr 

iwi> yciir^ In ])n)\ifl*' Trxn^ an np])C}rt\iniiy \u vvuwdy flu- inrqiiit u^?^ 
foiinii in iis (InaiH'inij pniirranL 'riK! cc/urt. Ikiwc^vct. n't:iin(Mi juri^- 
dic'Lii t() jaKhina itn ()wn ronirdial onh'r if Mic Htair laih'il tn ulifr 
a!) ar('r])tabi(' ])ian. ItL, mt 2S(). 

^^IVx. ( oiiHt., Art. X, § 1 (IS45) : 
"A ut-nri-al (lilTa^ion uf kinnvh'dic*' \mwx (^-^cnlial O) tlu' jjn'^iTvaiifHi 
of riglitH and liljC'rtic'^ of The pc()])lo. it >liall l)c* Uic fliiiy of tlif 
Lciri^hnun' of thl^ Siatc to aiako ^iiiialslr pnivl?ion for ihf supi/ur! 
mi\\\\\v\\{\\\vv of ]iu])li(- Hrlioois/' 

/ff.. §2: 

L(*[fisluOir(^ Himll an oniiy prarncahlc (»?^ial)li;^l) frc^^ ^rlunjU 
llirout^linut \\w Sfnto, aiul ?^liall furnish nv*an^ U\v \W\v -oppori, i»y 
t:ixaii(ai oil iH'npcrty . , . 
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hpIiooIk rc'Iyiiig on nnnual partifMpiitiun l)y tho loral 
H(*hcH)l (lisiiictH aijfl ihr 8ia!r, Ah vavly an ISSH tho state* 
roiistitnti^Mi uan aiiiniukMl to proviflo for (ho (*rralii)n of 
Itjfal H*h(K)l (|iH(ri(Ms fMiipoworofl to lovy ad vnlnrrnf 
taxoH with Ihc^ miiH(Mir of local taxjKiyorH for tho "oroo- 
tion of sohool hiiilfHiigK^^ aiul fur tho '■fiirthor inaiiilo^ 
naiioo of pijl)Iio froo ^vhony/' ■ Siioh loonl fiiiKls an wnv 
raiHCMl wpw snpphMnoiitofl by finuis fhHl rihntof 1 to oaoli 
ilhivwi fvinn tho Stat(>'s IVrinaiioiit aiirl AvailaMo Sohool 
FuiidH/ Tlio PorioaiHMU Hohool Knnfh oHtabhshpfl io 
wan CMuh)\\^Of| with inillioiis of nvvoA of jiohlic* iaiif] 
Mot nmlv to amiro a oontinuo^l ^ioiirco of inooino for 
wohuol supp()rtJ" Tho Availnhlc HvUno] Fuu(], whioli 
roo(>iv(Ml iiicoiiio froni th(* Porinaiiont 8ohoc)l Fuiifl 
aR \vo!l an froni a ntato (id valorrm proporty tax aiifl 
othor do^igiiatocl taxc^H.'' ^vvvcd as tho di^liuri^iiicr arin 
for moHt ^tato ochtoatioiial fuiulH thnnj^rhotit tho Into 
ISOO's aiul firHt lialf of this (•oiitury. Aflfhtioiially, in 
liilS an ihcM'(uiR^ in ^tatn jjrnporty taxos was mod to 
finanoo a prngraiii pro\1(hng froo t(^xti)Onkm thrniin;]u»nt. 
tho Htalo,'" 

lentil rooont tiinos Toxas was a profh)iiiinantly rural 
Htato aiid its population and ])roporty woalth won^^pn^ul 
n^hitivc^Iy ovonly aorus^ tho Statcv'^ Hi^iahlo dilfomnroH 

'Tmx, ('oDHf. isr/l, Art, 7, §3, iunvuiM, A\m. \4, ISSii 
" Tex, VomU, An. 7, gg l], 4, ^, 
J'dinnnK^rH Laws of Tcxmh, p. 1 17>^. MVx. ( niiHt., An. 7, 1, 2 
(iMtrrpn'tivo roiiiiiiriitniii^s) ; I nvpim nf OovoniorV ( nininii ire fui 
\'uh\\r HrhonI luhu-if Ini). Tlio (iiMlliMiirr* aiul \\w Chnuw 27 (MifHI) 
(liiTciiinrtcq' (Ids f^rnor'?^ Cniniiiiitpi^ R!»porf ), 

h^x, ( uJir^K, An. i\ gn ir^iv dip int('r[)nM ('omiiFniiMrv') : 
\' (inv(»niurV Cuiiifiiitirc' J{(»])ort, ni 

" TliJ* vnricMiH ^^ourrr'?? uf ri'vcunic tnr ihv Availnijlp Hchdn]' Fuiiil 
iirr PMUilutird ill ToxMH ^tnW H(h of ImIu(\, IVxun Hnilouidt* Mun)] 
A#liMiiia''\' Siu'voy 7=15 finas). 

'^1Vn, (uti^l.. Art. 7, MM anii'nclod. Xnv. lOlN (^oj* iaior- 
]>rM ivc {■iJiiinKMitn ry ). 

GnviM'iKU'H Coiiiniint'p ]ha)on, m Hn; T<'xa?^ Hunc lid, nf 
K<hir., supich iL IJ, III o-7\ J. Cuon?^, W, (liiiu', H, Sngnnnaiu 
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in the \'aliir of ii^^f'^^^niAv pi'OjHM'ty bctwofMi local sfMiool 
flistrif^tw hncnnu' increasingly ovidfiit aw tlio Htatn horanu* 
nioro ii)(lustrin]i>:ofl anrj rui^al-to-urlmii puinilation 
shifrs Ix^raino inorr iirnnninKM^dJ- Tho loration of nun- 
inoroial anfl iiichiKtrial ])rnporty boi^an to play a sigiiiflcanf 
role 1!! (lotnrininiiig tho ainoinit of tax n^soureos avail- 
able to oarh K'liocjl dii^tiaot. 11iosr growing diwparitirs 
in p()])ulatinn and taxable pro])erty betwofMi cHKtricts? 
were re8]ioi!^il)lo in part for increasingly notal >le dif- 
fereiKTs in levels of local expenditure for education,''" 
In duo time it bcKUUne a])parent to thoHc* (*oiiccrne(| 
with financing public edu(*atinn that contributions from 
tlie Available School Fund were not sufiicient to anie- 
liorate these disparities^'" Prior to 1039 the Available 
School Fu!kI contributed money to every school district 
at a rate of $17.50 per school-age child, AUhough the 
amount was increased sev* al times in the early 1!)4(}'^^,'^ 
the Fund was providing ojly $4i) per sTUflent by in4o,'" 



I'rivnlc Wraith and jMiblic lulurnilin. 4S^4\) (1970); K Cul^hrrhy . 
Hrhool Kunti^ and Their A])j)c)rlioi!!n('n! 21-27 (JiiO/j), 

By HMO oiie-liall' of tlic StatcV popuintion wmh chiHit^riul in Iih 
nictroixiiitnii ('pntrrH, I (Ifjvrrntjr'ri C{)niniiittM' I^c^pon, at on, 

Oihiipr-Aikni nHnniittns Tt) Have What Wo Mnnt 13 (104^), 
R. Htill. Thn (lilnicr-Aikcn my 11=12 (im)) \ Tom^ State Ikh 
of KdiH'., mprtL IP 

H, Still, supra, n, 16, at 12. It Hhonld be nntrd rhat dnrins iIuk 
period the nindian yn'V \n\\)\\ expenditure ffir all H(^h!)nl?^ widi nil 
enrolltTient (jf viwvc tlian was apiJroxiiliaiely S50 per year. 

During this f.vnw period a survey eriudiuied by the Siat<' Board 
of lulucaiion rouciutled thai ^'iu Texas the best edneaiioU(d ndvan- 
tacen ofTered by the Hi ate at jiresent may be had for the uiedian 
ecj^t of Sn2,67 per year per pupil in ax-eniKc dnily attcnflanee/* 
Texii^ ^tate Ikl, of Kdur,. mjira, n. IP at 50, 

'M General Laws of To^^as, 4nth Legis,, llvii, Rp^h, lOafl ai 27^1 
(S^a.oU per Kludeiu); (tenoral Spec, Lawn fsf Texas. 4Sili betris,, 
He-;. Sess. 194;^ e, 101, ar 202 lS2n.0O per ^ludeut). 

'"'Geiieral k Spec. Laws of Texas, 40th Legis,, Re&. Ses-^, PMo. 
V, fj3i at 7o. 
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Ii(4H)^nixing ilw wvih] for iiid'cui^cnl stato fiiiHiing (f) 
()(Ts(>r fliHpniMtii'f^ in IcH'al spoiitling aiifl to iiuH^t 

rt^xa^' ('hniigiiig cdiK'^i iniinl iMHjiiirfMiHMitH. the Maw Icgis- 
hiiuvv in tli(' IntP liKUls iinrlprtntik a (linrcHigli (ivaliia- 

tioii uf ])\\\)\w viluvniUu] witli lui cyo toward niajor 
r«'f()riiK hi 1!)47 aii IS^nuMnhiM' (M)in]nitton, (MiiiipoHtMl 
c)t (HlfU'atorH antl h^ginlatca's, was appcmitod tu cxploii' 
alternative* systtair in uihvv Hiatvn n\ul to prnpnso a 
funding ;^rh(nnn that wuuld guaranlcc a hiinininni or 
\mm (Hlucuitinnal nlVoring to nnrh child ami that w^oiild 
lu'lp ovorronic inU'rdisti'irt fn^i)ariti('^ in tnxal)l(* ro- 
souiTPH, The* ConiinittcT*^ pfTorts lod to tho pansago nf 
tho ( lilnu'r-Aikon billH, nainrd foi' thn Coini nit tor's 
co-chairinfMn o^tahlishing tho Tomn Minimuni Founda- 
tion Hohool Prograin.^" Tmlax this Progi-iin nrcuuntH 
for npiiroxiniatc^ly half of tho total oduoational i^xptMitli- 
tun>H in Tc^xas,^' 

Tho Progratn mdls for stalo and loral oontribution^ 
to a fund oarinai'kod Hi)(Kafieally for toachor salarioH, 
oiMMuting oxponsos, and transportation cwtn. Tho 8iato. 
mi])]3lying funclFi from its gonoral rovonues, finaiiooH ap- 
proxiniatoly SO^r of tho Program, and tho sohool distriots 
aro rosponsiblo~as a unit— for provitling tho i'oinaiiiing 
20'/^. Tho di^^triets* shares known us tho Looa] Fund 
Apsignniont. is ai)portionod among the school distriots 
undor a formula dosignod to rofioct oaoh tlistriots 
iTlativo tax])aying ability, Tho Assignmotit is firgt 
divided among Toxns* 254 oountios pursuant to a m\u 

='-l'()r a iH^aiplcto \\\m)vy of tlio neldpiion in 'IVnuh of n tuiiiKin- 
tiua proRrani. ^eo R. StiilH, supra, rn. 10. ^vv uU) \^ (lOvornorH 
Cuniiaitton JlojHjrt, at 14; Ti^xiw Rr^carrh Lua^ucs JMiblic MunA 
rinant-o I'njhlcni^ in 1\^kii^ 9 (liitta'ihi J^oport 1972). 

For tllD 1!)7()-1D71 Hrhnol y('ar this sinlo aid pniLrram ncriJunUMl 
Inr 48,0% of ail jiuhlir m^\mo\ h\mk. Load tavatifin ('(Hit rihutt'd 
41.1% niid 10,9% wa?^ provided in fi'dnral fundH. Tvxm livt^vurvh 
Loagiio, }^Hpra, 20. at 0, 
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plic'utofl (H^onoiiiic iiidf'x that takers into account \\w 
n^lati\'c value of viivh vuxinty^H coiUrihiitioii in the Htate's 
total iiic'oiiH' from iMaiiufac^tiiriiig, iniiiiiig. niHl am'icul- 
tiH-al nc'tiviticH. It alno rfiiiHiflfa'H !>arli (Hiiiiity s r(^lati\'(^ 
Hliai^{^ ot' all ])ayiu)Ils paifl within i\w Stato and, U) a 
Ivmn- vxivni, vinmilor^ i^avl) viniuiy^H sharo of all prnpcM'ty 
in tlic 8tatf\" Kiivh vuuniy'H aHHignincMit ]^ then flividccl 
atnong itn school di^trif^tH on thc^ \nm^ of (Mich di^^trict'i- 
sharo of a^^^cHHabU^ prtiporty within the ccMinty,^"' T]w 
(lislriet. in tnrii, financ^cw hImuv of thc^ A^^?;iu;nnHait out 
of rc^vcniics from local propoi'iy taxalioin 

1'lu^ dcni^n of this coini)lcx system was two-fohh First, 
it. was an attcMnpt to assure thai the* Fonnflation Pro- 
gram woulfl hav(> an e^tpialixin^ influeiiec^ nn (Expendi- 
ture kn^elH Inn ween school districts by placing the hea\"i(^st 
l)nnl(>n on the school distiicts most c*apahl(^ of payiiig, 
HcTOnfl, the IVogranrs arehitects sought to establish a 
Local Funrj AssiginncMit that would force (nTry schcjol 
district to contribute to the c^clucution of its cliildi'en 
but that woidd not by itself exhaust any flistriel s re- 
sources,'''' Today every school flistrict does impose a 
property tax from wiiieh it derives locally expeuflable 
funfls in excess of the aniount necessary to satisfy its 
Local Fund Assigmncnt under tlie Foundation Program, 

In the yGars since this program wtmt into operation 
in 1041), exponditui'Cs for efku^ation—froni State as well 
as loeal sources— have increasecj stearlily. Between 1040 

Govc'ninrH Ctmnniuc'c* Ht^jinn, at -14=48, 
At pn^rfi'nt \\wYij are IJdl M\m\ ilmvk^^ in 'texa^. 'IVxa:^ I(e= 
HiNirrii LeairiKs supra, lu -u V2, 

"'In 1948 ihv ClilnH't'^Aikcii CoininitifM? fmintl that nmw driiool 
di^iririH wurc: not lovyiiig any Ideal tax \u ^uppiirl rducatioiL 
(.riliniT-Aiki'ii Conunitiue, ^^upra, n. in, at 111, The Tmm Stat(' 
Board of Ktiucaiitn} ^urvty luund iliat over 400 (HUiunoii and 
influjKMuIuni Mum] diHirictH wcro levying no lofal propcfty tax in 
llK^n-'liiH!), TvmH Su^\t^ Bd. of Kdxw., .supra n, 11, at 30=42. 
Uilmor-Aikeii Cuminittuts ^upra, n, 15, at 15, 
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and lilfiT (^xpfMiditiin^s iiinrtuiHc^rl by !ipprf3xiinal(*!y 
odO'r,'' 111 tlif> hm iloviMlr nUmv llw totn! ]m\)\w i^vIuh)] 
\nu\iXiA roHo from 8750 iiiillinii lu $'2A billion nwt] rhoHi* 
iiHTcasps have bcHMi r(^fl(>ct(Ml in rniij^isKMitly ri^^ing ])nv 
pupil t^xpcMiflitui'os rhiHinnlujiit tho Htai(\'' IVarlin' snb 
arii'i^. by far ihv largrHt ilcMn in any s(^Ih)c)18 buflgot. lun^t' 
\uvvvi\m\ fh'ainat]c'ally-=-lh(' stntn-siipportcMl itiiniininii 
toaclirr ^ahuy hn^ riniMi from S2,4()() to SfMKK) ovcm^ llw 
lasl 20 yoarn.^^' 

school (liHiriel in whif^h appnlltM^s rnHifh\ \\iv Ivip^- 
woofi In(h^p(Mifl[Mit School Dislrict, ban \mn\ minpnrrfl 
througliout this litigation with tlu* Alaino Ifcighls Indo- 
ptMuhMil Hchool DistrifM. Thin coinparisun bi^twpon tho 
loasl anti inont affliKMit (li^trictH in tho San Antonio ai'ra 
scM'Vf^H to iliiJHtratc* th(^ maiinnr in wUivh thv fhial syHttMn 
of finanoo opca'atcs anrl to inthoato tho extent to whic^h 
siii)Rtant ial (hs^paritirg exi^^t dospitr the State h imprcwive 
proKi'OHs in roHMit yoari^, IvlgowoofI is one of ^c^tii ])uI)= 
Vw sehotil diHti'ictK in thc^ ni(*ti'opolitan ai'ca. Approxi- 
niatoly 22.000 HtndcMits arc^ cMiroIkMl in its 25 oIoniontaiT 
and Komiulary nehook. Tho rii^trict is sitiiatod in tho 
corcMaty soetor of Han Antonio in a resiclcntial noighbor- 
hood that has littlo roinmoreial or iiuhistrial proporty. 
The residentH are predominantly of Mexiean-Ainerieaii 
(ieseont: approxiniately OOVJ of tho student population 
k Mi^xiean-Amei'iean and over (5C; is Negro, The avei'- 
age a^Be^sed property value jjer pupil is 8oj)00--tho low- 
est in the metropolitan area— and tlio median family 

-'ToNnH JicHcnrrh LoHgtio, Hupra^ n. 2t), at 2, 

-Mn till* yw^ l)ctwo('n HM9 nnd 1007 the avunigo piT ])ti])il 
t'XpHHliiurp \\)Y iiW riirrt'Mi (iperntinif rxpiMi^cH' inrrpnml from $2(1() 
to S4fK], hi that Hnine period fui)it:il exponclinnvH iiuTtNtml froni 
$44 w SJ02 ])vv pti])iL I (lOvcM'nur'ri CuniiniitC'O Kcport. at o^W l. 

=^'111 GovernorH t^nnunitiop Hopon, ai 113=M(]; hvvka, Canir- 
valtn Murguii Wlutis The Texa^ Sclioul Vlimiuv Cii^n: A Wwun 
in Ht-arrii uf a Htanofly, 1 J. of L. Kduc. OjO, OSl-ilSLi ilDT^i. 
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iiiroino (S4ii8()) is alno \\w luwc^i^t."' At an pquali/^pfl 
tax ratc^ of SIi)5 por SlOO of uH^PH^nl piH)|uMl y- =f hr 
hinhoHt in ihr iiHUropolitun arra— iho cliBtrict contril)- 
u\v(l to \\w (Mlucation of viu']\ v\uhl for \\w \i)i)7^- 
10(3S g('luK)I yviiv abnvp its T.ocal Fuiul AHHigiiiiuMit fur 
the MiDiinuiii FQUiKlatioii Program, Thv FoiiiKlal ion 
Program rontribiitocl $222 ywv pupil for a stati^-loral 
total of S24S/^' Fodcu'al fwuih afldocl another SIOS for a 
total of S^oG ])or ])upih'^^ 

Alamo Heights in the irio^^t aHhuMit sehiiol diHtrifl in Han 
Antonio, It8 six ^^ehnols, hon^^ing approximately 5,00() 
students, are situated in a residential eonnminity quite 
Uidikc^ tlie Fdgewood District, The school population in 
IjnMlominaotly Anglo, liaviog only 18^ Mexiean-Amei'i- 
eauH aiul less tluui V/r Negroes. The assespecl property 
value per pupil Dxeoods 840,000"' and the jncchau family 

■*'*TIu' faniily iiiconie fiiiun'^ an* Inmnl mi JfHH) (M^nHiiH HtntisticH. 

'Vhv Available* Brluuil Fund, tJ'rIuiitsiliy, ])rnvi(i{'H a ^^j-cniul 
sourt't' of ?^tatn nioiu'V. Tlmt Kinul Iuih (^ontinuefl an iii yc^arH jiaHt 
{^tH\ text af'cnnipanyiiiff nn. lO^K), supra) tn fliHtrihuto iniifijnn 
pc'r i)ui)il ^rantK to ('very (lintrifa in the Slate, Iii ]9HS tliin Kniid 
allottcHl &)S p(T piipih HowcnTF, bwaUHc t\w Availahlo HcIhjoI 
KuihI (MHii ribiitioii in uiwayH Huhtrai'tcM! froiii a fiintrictV r'titiih'- 
mvnt uiuliT \\\o FoniHlatinn Prngrain, it jilayn no Himiificaiit mlv 
in ofhicat ioiiai fliianco iiulay, 

Wliilo f(HiOraI nHHlHtanro lia^^ an aniolinraiing vf\vv\ nn tlti* difTor- 
onvv in Hrhnni bnd^ot^ bt'twoon woaltliy anr! pner cli^^trictH, tlip 
DiHtrict Conrt rcjeotod an arsjinncnt inade by tlic States in that 
iHYurt tliat^'it Hhonld {^oni^ider llio cffvvA of tlio fcdrral i^raiit in 
aHSi'H^inff tlu* (liHoriniinatinn rlaini. 3'^7 F. Sapp,, at 2H4. TIk' State* 
lian not mnowf^d that rMintDntio!i liem. 

A niap of Boxar Connty inohiclcd in liio rorord hIiowk that 
F'dgc'wood and Ahuno JIoiKlit^ an* aniong thn Hinallc?^! dintrirt?; in 
tho c'uunty and art* of approxiniatoly otiiinl ^ho. Vot, an \hv flgun'H 
above indicntts l')dgewr»od'H Htndent p(jpuhitign U ihorv titan lour 
tiniori tliat of Alaiao Heights, Thin factor ob\*i{}UH]y arn»nntH for 
a Hiffnificant porcontiiso of (lie difToron(*n?^ botwren liio two di^^irii'tn 
ill i>cr pupil i»ro|)('rty valuer and expenditurps. If Alamo IToiKhts 
liad many ^stndontH to ('durato an lulgowood doea (2^,000) it^ por 
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iiiconip \s ss.nni. III liKir inns tiu- local tax rat,. ,,r S,8-, 

]m- SIOO (,f valuntioii vilified ,,(.,■ j)„pii nvcr and 

alKiVi- it,s fuiitrihutiiiii to the Kr.uiiflatinn Pronrain 
ConvM with lli(> W2o |.mvi(|,.,i fn.in that I'mgrain, tliP 
'liHtnct waH ablp to -upply SunR ptM- stiHir-nt. 8iippl(.. 
HHMitcMl hy a Sm per pupil yraiii froiii U'tloval murvvK 
Aiaiiiu IIcmhIuh Hpciit Sn!)4 per pupil. 

Althnu«l, thr ]!)()7-^]!)(i8 ^Hh.oI ymv %„n.s pruvifln 
tlip only ('omplc'tc statiHt ical hmikdou-n for cafh cato- 
BuiT of aid niuro rfwiit partial stutistios indicafo that 
llio pn.viou8ly nott-d trend of iiicroasinir ntato aid has hwu 
Higiiificant. For the li)7()^l!)71 hcIiooI yoar. thr. Koun- 
dation .Sfhool Profrra'iii allotinnnt for I-Mgowood sxm 
ma \H'V pupil, a (m inm.as(> over rhc' I()(i7-]!)(i8 sfhool 
year. Indpt-d. Htatf aid aloiic in H)70=]ri7] n{|nalcd 
Kflgowood's cMitirp lii(i7^1!J(i8 w-hool hudfrpt from loral 
HtatP. and fprlpral houitph. Alamo Ifpiglus Pujovpd a 
snnihir nicrc-aw' nndpr thp Foimriation Prognim nptting 
mn vvr pupil in in7(Wn7L- Thpw. rpcpnt fiRiirpH 

lUipil .:iKH(H.o.l i,mi>,.riy vnliu. wniilil l„. npnn.xiirmtclv SlI rdUvv 
tilaii S.1!l,()n(l, and ii, ,,f.r pupil Mxpi-ndiinrcH would tliorplnrn Imvo 
liC'cii (•oliHiilcralily lower. 

■"■riic (iKurcH qiuiKHl above vary Hliitlulv Irani tluw inili.r^d in 
the IJiHiriri Conrf opinmn. IMT F, Hnpp,, Mt 2S2, Thm- trivial 
l ilHTnuw are Mpimrcntly „ prudnct u( tlwu eunn'. n^liMnpe „n 
.-■liKlltly dillerent .stati.-tieMi data than wo Iimvo relied np„ir 

AlthmiRh the Fonndalion I'l-csirani linn made .^ifrnificantlv Ri-Mter 
.■milriinitinn^ K, Imth Hchonl di.trieirt over the hM H;werai "vear- it 

appari-ni that Alan,,, Ileishts imn enj,,yed a larcer s^hi. The 
^lisabl,. dim.r,au.n betwi-en tl,e Alamo IleiithtH nn,l Fdgcw„<„l gmut, 
w (iuo to the einpimHiH in ihe State'.- alloeiition fortlnihi on the 
Kuaraniopd nninnnim mh,ri,.^ k,r tpa«h,>r«. HiKhur Hdarips are 
fjuarantood to tcneiiew having inorp yearn of uxporien,.. nnd poH- 
«wnig more aclvaneed ih-Kn-w. Thererorc, Alainu Ileighl.s, wiiirh 
liart a livmcr pvn'iMngv of experienced ptTwiuicl with advan..,.d 
(k-grtHW. rcceivcw morp Htate support. In tlii.s rpcnrd tho To.vas 
Prograin nut iinlike that prcwiitiy in Pxi,.ten,a. in a number of 
nther .Statp,-. C, Cnon., W. Clnne, ,S. SuKarniaii. .«/;m. n. Hi ut 
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also »'^voa] \hv oxtont to whirh tho^o two fiistric^ti^' 
nllotiiicnts wpi'o funflrfl froin tlioir own n^qnirofl con- 
trilintionK to the Local FuikI Agsigninont, Alamo 
Hnights. hcTnuso of itB rolativo wpaltli. wa^ roquirorl to 
contrilnitn out of its local proporty tax colloctions ap- 
proxiinatrly SlOO per pui)il. or about 209? of its Fouu- 
flatitni grant, Edgcnvouch on tlio othor liancl. paid only 
SSM per pupil, whirh is about 2A';i of its grant/' It 
rlors aiipcai' thrn that, at Innst as to thnsc two flistricts. 
thr Local Fund Assignment docs reflect a rough ap- 
proxiination of the relative taxpaying potential of each.-^' 
DosiMtG theso recent incroaFPS, substaiitial interdistrict 
disijarities in school expenditures fountl by the Dis- 
trict Court to ])revail in Ban Antonio and in varying 
fi(^greeH throughout the Rtnte^*^ still exist. And it wa^ 

(13^125, BpcnnHf nioro (lolhtrH hnvr* hvvn pvcn to <liHtriftH ilint 
nlroMily Hpond mnrv \)vv jnipil, Hiirli Fnunflnlinii foniitilHs luivo hovn 
tlt>HtTibnd ns ^'niii i^pf|iinli^jinjr/' /hhL Tlip fnrnuilM, lumTVPr, In 
iinti-oqiializinj: only if vwmHl in nlj^^nluto trrniH, The norrciifnge 
cliHpnrity hcMwpon thr two Toxa^ districts is (liininiHlircI Hiih^iantialk 
by Btntn aid. A]mm Ilpii^iit^ dtTivnl in lOflT-lOfiS aliiiosi i:^ limcH 
iiH inuch nunicy I'niin Umil tnxoH an Ktlirownod diit Tin* Siau^ nici 
prantH to moh dmvlvi in 1070^1071 lowonni tlu> rntio to apprnxi- 
luatoiy two to OIKS /, c., Alaino lli>i^htH iiad a Httlo mnro tlian iwict' 
m mnvh mouvy tu ^]mu\ ptT frnin its (■omhincMl Rtato and lavnl 

'^''TcxMS Respnn'li I.i'agno. suprn, n, 20, at 

^'■Tho Kconoinic Indox, wiiicli drtcmiint>H rarli foiuity'H Hliarn of 
the total Loral Fund AH^igninpnt, U banod on a coinplox fcninnla 
roiieeived in 104Q wlion tlu> Koinulation Pro^^rarn wan in^fifiitcML 
Sm text, at ])p, gupni. It ban fro(jiipntIy beoii mfmcnWd hy 
ToxaN ro?^t*niTliorH lluit the foninda bo nltored in >^(*voral roHpot'tH 
to provide a nmiv arnirate n'/lfuMitm of loeal taxpayiim nbility, 
nHpcrially of urban Hrhool diHtritaH, V Govcriior^^ Ccjiiiinitteo no- 
port, at 48; TvmH RoHcaiTh LoagiKs Toxa^ Piibiir Srbooi FiiiancT; 
A ^bijority of FxcqMioiis m-^\2 (2d Interim Uvpm 1072); Borko, 
Carnovalo, Marfan it Wliitts .Hupra, \\, 20. at (i80-ri8J, 

'*'*Tho District Cuiirt rditui on the fliidiiiK?^ pror^oiued in an 
uniddvit mibniittcd by I'rofo^^or Borte of SyraniHti, llin Hanipliiitf 
(if 110 Toxii^ hirliool di^^trietH deinoni^trutod u dircet rcirrdation 
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thoHD uipjiaritiow, largoly attributal)!o to fli^<M'onrOH in tlio 
amounts of inonoy roUoctcHl thrntigh local ])ruporty taxa- 
tioih that led the Distriet Court to enuclude that Texas' 
chial .system of iiuhlic R'IiooI finanee violatefl tlie l^qiial 
Protectiuii Clause. The Di^^trict Court helcl that tht^ 
Texas system cliHCMMininates on the iianm of wealth in 
the manner in which rfhication is ])i'ovifled for its j)copk\ 
HH7 Su])|).. at 2S2, FincUng tliat wealth is a 
'■KUH])ect" ela^^ifieatiun and that etlueation in a 'Tun- 
danientar' interest, tlie District Court held that the 
Texas system could be sustained only if tlie State 
eouki show that it was pfTinised upon some coinpelling 

hrlwi'tMi the niiifniiit of n (liHtrirrH lHXui)k prnjjorty and itn law] of 
\)vv pupil i'XpoiHliinrts !hil Iii^ hUuIv IniuHl (fiily h pnrtiul {tirri'hit ion 
hrtwonn a (llHtrirt s inctlinn fniiiily iiicoiin* iiiid jior pupil {'Npoiiili- 
tniT/^. T]w study al^f) shrmv. iu ilic riOnii\'i'ly I'rw cliHirjrts at the* 
I'XUM'nu*^. nu invi-rHt^ rnrrelMi ion ixMUM'cu ]M'riM'iitagi' cil' luiuaritif's 
auil PNptiulitun*s. 
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nuMhodolorry haH hern rjUOHtionctl (m^ (loldstcun, Innu'diHi ricM 
IiUMinaliiicH in Hrhool Finnnc'iti!;: A Criiiral AnalyHiH tif Svmim) v, 
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state intprest. Id., at 2S2-2S4. On this issuG tlio court 
coiiclucird that ''fiilot oiily arc flt-fcnciaiits unablo to 
fbiiionstratc coni]3elling state interests . . . tlioy fail even 
to establish a reaRnnable basis foj- these elassificatioim 
Id., at 284. 

Texas virtually curicecles that its histnrieally nmUH] 
dual system of fiiiancing eflucation could not withstanfl 
the strict judicial scrutiny that this Court has found 
appropriate in revirwing legislative judgnients that iiiter- 
fere with fundainental eonstitutional rights or that 
involve suspect classifications/"* If, as previous decisions 
have indicated, strict scrutiny nicans that the State s sys- 
tem is not entitled to the usual prcsuinption of validity, 
that the State rather thaii the coni]ilainants must carry 
a -*heavy burflen of justiflcation.-' that the State must 
fienionstrate that its efhicational system has been struc- 
tured with "precision" and is ^-tailored** narrowly to serve 
legitimate objectives and that it has selected the "least 
drastic means** for effectuating its objectives,'^ the Texas 
financing systeni and its counterpai't iii virtually every 
other State will not pass inuster. The State caudiclly 
admits that "[ii]o one familiar with the Texas systeni 
would contend that it has yet achieved porfectiun;' 
Apart from its concession that educational finance in 

it n (10721), iiiHorar UH any ()f tlu^Ho rnrrdationri U roluvant 
t() rho (•()!i?^rifutional tlu^^in preHoiitod in tliir^ vn^v we nmv nvvi^\)\ 
ii^ \nAv thniHt. Bin hvv pj). ^1^23 Infvn^ For a th^iW (jf xhv 
rdiahility of flir allidavir. NOt* liprkc, Carnovalts Morgan 6c Wlnto, 
mpra, n. 2D. 

f7„ PoUvv Dept, of the Citu of Chicm/o v. Moshni 4()S l' H 
1)2 (1072); Dumi v, Iliumdeln, 4(]5 330 (im) ; Shapim v 

Thompmu, 304 ^, fU8 (inim). 

'''il g., Graham \\ Hwhanimn, 4()3 IJ. im {mi} - Lovimi v. 
Virmla, 38S U. 8. 1 (IDOT); McI^aughUn v. Florida, 371) If. ^.\sA 
(1004). 

f)mm \\ Blumdvin, 405 U, H, 330, 343 (1072), and \\\v 
nift^p^ coilpntcd therein, 
'MiipcllaniH' Brief, at 11. 
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Texas has ''clofocts'' ' ■ aiui 'Iniijorfoetions," the Stato 
(lofeiKls the systcin's mtionality with vigor anfl cHsputes 
the Distriet Court s fliuliiig that it lacks a. --roasonahlo 
basis.'' 

Tliip. thei). 0stablish(*s the frainowork for our analy^^is. 
Wo niuj^t di'vUlo, fir^^t, whether the Toxus systein of fiiiaite- 
ing pubhe etlueation operates to the cllsadvantagc* of 
^onie ^u^peet class or inii5inges upoii 'a finithunental 
right oxplieitly or iinplicitly protected by the Const]- 
tutioih then^by requiring strict judicial serutiny, If so, 
the judginent of the District Court should be affu'ined. 
If not, the Texas schenie luugt still be exaniiiiefi to 
detenniiie whether it rationally furthers some legiti- 
mate, articulated ytate i5Ur|)osG and tliereforo does not 
constitute an invlfHous (Hserimination in violation of the 
Equal Protection Clauge of the Fourteenth Ainenthnent. 

11 

The District Court's opinion docs not reflect the novelty 
and con!i)loxity of the constitutional questions posed by 
appellees' ehallengQ to Texas' system of school finaiiee. 
In eoneluding that strict judicial scrutiny was required^ 
that court relied on decisions dealing witli the rights 
of indigents to equal treatment in the crinunal trial and 
appellato ])roccsses,-- and on cases disapijroving wealth 
restrictions on tlio right to vote.'*' Those cases, the 
District Couit cuncludcHh established wealth as a sus- 
pect classification. Finding that the local iiroperty 
tax system discrinnnatod on the basis of wealtlu it 
regarded those precedents as conti^olling. It then rca- 

I bid, 

''Tr. of Oral Arjr,, at ih AppollniifH^ no])ly Brief, at 2. 

f/„ Grifful V. Illwoh^, 351 U. R 12 (105()); Dow/la^ \'. Call- 
jorum, mi U, (1003), . 

"'l/anwr \\ /hi. uj lilvvtiu}}^. m 11 R, m (190(1): MrDomilil v. 
HtL oj Klvrtioi! Cinnrn^m, im U. H. 80:1 (1000); Ihtihck v, CaHv)\ 
Am V, 8, VAA (1072): aooHbii \\ Om'r, — {\ 8, — = (lOrii), 
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hoikmI. haml on fleci^^ions of tliis Court aflirniing tho 
UiKloniablo irnportunce of cducatioii/' that tlicro is a 
fuiHlainciital right to odiimtion and that, absont m\m 
CQinpelling state justification, thn Texas systcin muld 
not stand. 

Wo are unalilo to agruc that this mm. which in sig- 
nificant aspuets is siii f/anam, may be so noatly flttod 
into tlio conventional mosaic of eonstitutir»nal aiialysis 
under the Equal Proteotion C^lause. Indeod. for the 
several reasons that follow, wo fintl neither the suspect 
classification nor the fundaniental interest analysis 
persuasive. 

A 

The wealth diseriniination discovered by the District 
Court in this case, and by several other courts that have 
recently struck down school financing jaws in other 
States,'^ is quite unlike any of the fonns of wealth dis-^ 
crhniruition heretofore reviewed by this Court, Rather 
than focusing on the Uiiiquo features of the alleged dis- 
eriniination, the courts in these cases have virtually as- 
sunied their fliidings of a suspect classification tlirough 
a simplistic process of analysis: since, under the tra- 
ditional systems of fiiuuicing public schools, some poorer 
people receive less expensive ethications than other more 
affluent jieople. these systems discriminate on the basis 
of wealHi. This approach largely ignores the hard 
threshold questions, including whether it makes a clif- 
fercnoe for purposes of consideration under the Coiisti- 
tution that the class of disaclvantaged 'T)oor'' cannot be 
identifled or deflncd in custoniary equal protection terms, 

»' See ni^c-H dtoii in text, at 25-2li. infra, 

'^Serrano v. Privst, 06 CuL Rpir. 601, 4H7 l\ M 1^41, 5 Cal, 
5S4 (lOri): Van Dmartt \\ i/atfwk/, im F. Bu])]), HTi) (Minn. 
1971); Itobitimi %% Cahill, 118 N. J, Bupcr. 228, 2^ A. 2d ls7 
(1072); Millikvn v. Grmi, Nth 54309 {MwIl S. Jan. — , ID/H). 
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ami whothoi- the iThitivc*— rather than absuhite=natiiro 
of the aBsertt^fl fhiprivatinii ig of dgnificant conmiiiriK^, 
Bofore a Btato s laws aiul the jii^tifications for the vlam- 
fictitious they create are subjectecl to j^triet juflicual 
^c'riitiny. we think these threshokl eaiigiclerations inust 
he analy/^efl niore eh)S(*ly than they were in the eourt 
l)olow. 

The case eonies to us with no tlefinitive (leseription of 
the elaHsifying facts or (lehncation of the disfavored ela^^w. 
Kxaniination of the District ('oiirt^« oi)inion aiHl of ap- 
pellees eniuplaint, briefs, and eDiiteotions at oral argu- 
ninnt suggests, however, at least three ways iii which 
tlie diseriniination clainiod here Jnight be flescriljed. 
The Texas system of school finance iiiight be regarded as 
dij^eriininatiiig (1) againi^t ^^poor'^ |)er^Oiis whuHc ineonies 
fall below soHie identifiable level of povGrty or who 
might be diaractorized as finictionally 'Indigent." or 
CJ) against those who are relatively poorer than others/" 
or (3) against all those who, irrespective of their jier- 
sunal inconies, haj^pen to reside in relatively ])oorer 

-'Mn Wmr ('omplaint. lipjjrllro^ piiriiMrtod io rv\m^m a ciMHN 
vnmpi)Hvd of prrHODH svho nro ''poor" nud who rmdv \u ^cliooi diH= 
irin?^ Imvin^ li -Urn vnUw of . . . pnippriy;' Third AniPiulod Com^ 
pinmt, App.. at In. Yvi nppi^lh^p^ hnv(^ not dvfliwd i\w tonn ''pfu>r" 
sviih ivlVniici' tt) nny nliNCihiic or rinH-tioiml hvvl nf iinpc'CMinit v, 
\VK\, nt 18=10. infra, ^vv ak) AppollopH' Brief, at 1, Tr of Oral 
Am,, III 2(WL 

^'^VppiOh'OH- pnKjf at trial inciiml on (^oiiiparativc din'oronreM lii 
family iiu'onuw hrfwccMi i-M-iili'MtH u\' wc^aithy and poor disirlct^^. T\wy 
mdrnvinvd, npparpiiily, to ^liovv iliat thoro vk\?^\^ a direct rorndaiian 
bolsveni pcM^Hnnai family Uwunw and idiicational rxpondituro^. Sco 
text, at 2tW;^, infra, Thv ])y\vm Conn may havo \mm vvlym on 
this notion of ndatis'o tliHrnininntiiHi hamMl on Inmiiy svoalth. ' Citing 
njipciloc*^' s^tiitiHliral i^roof, (he* f'oitrt pinpha^i^tHl tliai '*i\io^v din- 
ric't^^ mo^i rich in pnjporty al^o Iiavi^ th{' hi^he^t mecHan faniilv in- 
romn , . , svhilc^ tlu^ poor prupc^rtv diHiririH aro poor in iiH^jnio ' " 
im F. Supi)., at 
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sclioul tiistricts,'^' Oiir task inust he to ascmain whotlicr. 
Ill fact, tho Tnxas systani has bpcii slunvii to tiiscriiniiuito 
on any of tliosc ])ossil)lp Ijascs aiicl. if so. wlu'tlifr tlic 
iT'sultiiig c'lussificrttion may bo rogarfipcl as suspect. 

Tlin proc'(>tJ(.|its of this Court rimvkln the pmppi^ start- 
ing rioiiit. Thp iiiflivifhials or groui),? of indivifiuals 
will) cnnstitutpd the class (iiscriniinatccl agaiii.st in our 
prior cases sharcci two tlistiiiguisliiiig characteristics; be- 
cause of tlicir iniijocuiiity they wore coniplotely unable 
to iiay for .soma desired boiioflt. and as a consequence, 
they .su.stained an absolute doiirivation of a nicaiiingfui 
opiiortiinity to enjoy that benefit. In Griffhi v. ///I'/m/.s, 
351 r, S. 12 (1050), and its progeny.^" tlio Court in^ 
vahdated state laws that prevented an indigent criminal 
defendant from acquiring a transcript., or an adequate 
substitutn for a transcriiJt, for use at ,sovoraI stage,? of tlie 
trial and niiiieal iirocess. The payment requirements 
in each case were found to occasion dc facta discrimina- 
tion against those who, because of their indigency, wore 
totally unable to iiay for tran.scrlpts. And, the Court in 
each ca.se enii)ha.siwd that no constitutional violation 
^^•Quitl hiive boen rIiowii if tlie State lind ])rovidcd some 

^'At unil Mrguinont miuI in tlioir IjHnf, iiiipcIIccH HiinKCHt ilint 
.IcHiTllUinn of tho iici-soinil HtntiiH ol' tllc iwitlcilt^ in .liHirictH tlwil 
spend IcHrt on pclueuliuii in nui cntinil to (luMr nisp. In tlii'li' view, 
flic 'IVwis >;yHUmi in iilijwmilHHibly (li^nTiiiiiiiiiiory oven if rcliitlvi'Iy 
poor ilislrici.^ (It) no! (■oiit,.iin jioor r>mpli'. Aiip[.II(.(>s' Brie.l', m 4:^^44[ 
Tr, of Onil Arg,, iit L'n-S], TI)itp iiro iiuiic.Mf loii,^ in the Dl.-trirl 
Court oiiiiiion tlmt it ndoptctl tliif^ tlioory of dlsilrirt ciiHtTiininntlon. 
The oiiiiiinii ro])cnn.dIy cniplin.siKrs tlif t'oinjiMnitivc /inuni-iiil ,^t;iiiis 
<'( dwiriflN MiKl niirly in the opinion it dpHcHbcw mpix-IIcch' Hmhh uh 
haiiig comiioHwl of '■nil , , , f.hildron tliroiiftliont Tcwih wlio live in 
.-irhool di.NtrictH with low isroiis-rty vnltiiitioiw." mj F. ^upp,. nt m 

"^Mniwr V. Citii uf Chka,,u, 404 0. S, 180 (1071); Wmmm y 
Oldahnma Cilu, 305 U, S. 4flS (1000); GwOm'r v. Callhrm, mii 
U. H, m (IQliiO ; BnbvvtH v. LaValkv. m U. S. 40 mu){ Lum, v 
Dwirwl Cowl of Inwn, mn U. ]f)2 (UHKi) ; Dmpvr v. WmMn„tun 
:m V. S. 4S7 (mii); ErMw v. ]VcM,i(jla,> Pmmi Hoard, m 
V. S.LM4 (105S). 
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"jubquatp Hulmtitiito" fur a full Ftonngrapliie tranycTipt. 
Hrilt \\ Xurlh Carolina. 404 220. 228 (11)71): 

(Uirdnvr \\ VnUjonna, \\ 31)7 (HKM)); Draiur v, 
IVaslnnglun, im W 487 (11)03); Urskinc v. Was/iinf/- 
Ion Prison Board Hn7 V. 214 (li)oS). 

Likowi^e. in Douf/Ias v, California, 372 U. 8. 3o3 
flf)()3). a VIocision pstablishing an infligriit (InfenrlantH 
right to cniii1=ai)paintocl mmmo] nil iWrvet ap])oal, tlio 
Court cloalt oiily with tlcfonflaiUs who coiM not pay 
foi^ counso] fruni th(Mr uwii rt^mureoH aiicl who hatl no 
othcM' way of gaining raproscntatioih Douf/la^ ])rovifles 
no vvYiof for those on whoni the burclcns of paying for 
a mniinal (Icfonsc arc, rrlativoly speaking, groat but not 
insunnnuntablo, Xor floes it cloal witli rolativc clif- 
fcToncos in thn (luality of eounsol acquired by the less 
wealthy. 

Williams v. Illinois, 3U!) T. S. 233 (1070), and Tate v. 
Short, 401 V, 8. S\m (1071). struck flown cn-iniinal pcnal^ 
tics; that Kubjeetod indigents to incareeration simply be- 
eaiw of thoir inability to imy a fine. Again, the dis- 
advautagod class was eoniposed only of persons who 
were totally uiiablo to pay the dcinandcd sum, ThosG 
eases do not toueh on the question whether equal ijrotee- 
tion is denied to persons with relatively loss inoney on 
whom designated fines inipose heavier burdens, Tho 
Court has not held that fines nuist bo structured to 
refleet eaeh person's ability to pay in order to avoid 
disproportionate burdens. Sentencing judges inay, and 
often do, eonsirjer the defendant s ability to pay, but in 
such eireuinstancos tlioy are guided by sound judicial dis- 
cretion rather than by eonstitutional niandate. 

Finally, in Bulloch v. Carter. 405 U. S. 134 (1072), the 
Court invalidated the Texas filing fee requirement for 
primary elections. Both of the relevant classifying facts 
found in tlio previous cases were present there. The size 
of the fee, often running into the thousands of dollars 



IS SAX AXTONIO SCHOOL DIHTIHCT HODHHirKZ 

uiifl. in at loa^^l u\w cuhp, high as SSilOO, (^fToctivoly 
hamnl all pcitcMitial canrlithuc^s who \vc\v iinal)h' to pay 
tin* rcMiuirofI ivv. As tho systcnn providofl "no rouson- 
ablo altoriuuivo nieans of iivvvm to ihv ballot" (/f/,, at 
141)). innbiljty to pay occasioned an absoluto clcMiial of 
a positioii on the pi'inmry ballot. 

Only appellees' first ])DSsiblc basis fur tlcscribing tho 
class tlisatlvantaged by the Texas school finance systein— 
(liseriniination against a class of definably ''])our" per- 
sons=inight arguably meet the criteria established in 
these j)rior cases. Even a cursory exaniination, however, 
dejuonstrates that neither of the two distinguishijig eliar- 
acteristics of wealth classifications can be found here. 
IHrst, in support of their charge that the system dh- 
criniinatc^s against the "poor/' ai)pellees have made no 
effort to demonstrate that it 0])erates to the peculiar 
disadvantage of any class fairly definable as indigent, or 
as coni])OsecI of persofis whose incomes are beneath any 
designated poverty level. Tudeed there is I'eason to 
believe that the poorest fanulies are not necessarily chis- 
tered in tlie |)ooi'est proj)erty districts. A recent and 
exhaustive study of school districts in Coimecticut con- 
cluded that -'iijt is clearly incorrect , . , to contend that 
the 'poor- live in -i)oor' districts .... Thus, the major 
factual assuiniitioii of Scrm/zn— that the educational 
finance system discriminates against the 'poor —is sim- 
ply false in C oimecticut/- Defining "poor^^ families as 
those below the Bui'eau of the Census ''iKJVerty level," 
the Connecticut study found, not sur])risingly, that the 
poor were clustered around conuncrcial and industrial 
areas=those same ar(>as that i)rpvido the most attractive 
sources of property tax income for school districts.^' 

NiHOj A SthiiHtinil Ann]\;HiH of {\w Hrhoo! Fiiunirc DtH'Uhm:^: On 
WinniiiK liattlcH and LD^in^ Wnv^, HI YnU^ U J. Vm, ^im^lli''^} 

^' Id,, at im nud n, Ifl2, 
I(t, at im 
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WlHUhor a ^iinilar paltcM'ii wniilcl bo (liHCDVoriMl in Toxas 
is iu)l known, hut iIhm'O no hanife on tlio iH'Cord in ibh 
va^t^ foi' ^i^suininp: tliat iIh^ pouroHt pooplo— flofliu'd In' 
I'oftMHMx^ to any \vvv\ uf aljHoluto i!npiHMniit>'---a!'c cun- 
rtOitralrW )p t^w puorrpt flistri(*ts, 

Socond, iK'i*r^n' appiMlooH nor tlio DintiMet ( uurt a(l= 
cIiTSSocl the facv that, iniliko oarli of llir forrgoing cnHOH. 
lack of \)Qvmnii\ vvmuvvcn has nul omis^iijiiofl an absohitn 
doprivatiun of th(^ dcsinHl bonofit, Thv ai'guniont lioiH? 
is not that tho ohikh^on in jlinlrict^ having rphitivolv low 
a8Hrpsab](* ])roi)(M^ty valuos arc i'ln'oiving no public' cchi- 
(*ation; nithor, it is that thoy aro reeriving a ])oornr 
quality edueation than tluit available to ehildren in dis- 
tiMcts having inoro assijsh^abk? wcndth. Apart froni tho 
'UiiHOttlcd and disputod (jue^tion whethor tlio quality of 
oduoation may bn (IntiM'nunt'd by tho aniount of inonoy 
oxpcmkUhI for it."'' a suHicitMit answor to a])])olloes' ai'gu- 
rn(Mit is that at loa^^t wlu^ro wc^alth is involvod tho Equal 
Proto(*tion C1auH(^ (U)oh not I'oquiro absohito oqiaility oi' 
prooisoly otjual advantagoH."' Nor, indood, in vicnv of the 
iiifinita variables aftcating tho oduoatioiud pi'oooh^s. can 
any gystoui assui^o oqual quality of cthication oxoojot 
in tho most iH^lativo sonso. ToxaH assci'ts that tho 
Miiumum Foundation Program providos an 'Yifloquato" 
ofluoation for all ohildron in tho State. By providing 
12 yoai'^ of froo publie sehool oduoation. and by asHUr- 
ing teachers, books, transportation and o])erating funds, 

^'M'iiu^li (if aiip?'ikMM' ])nHHil)Io tluuricH of wcnltli tliHrriiniiintinn U 
ioif!H|{Ml oil the* nHHinnininii tlmt \\w qiuilily of tHlucaiinn \:iri<'H 
(lirtM'tly with \hv aiaouiit tjf fuiuU ('xiH»ad<Ml on It niul duit, iliiTc- 
ions the (linVr(M!{'t» iti qunlity blwiMMi two rit-htnilfi vi\\\ he ilvtvv^ 
niiiUMl HiiHpIiHtirnlly h>' Idukiiiij i\\ {Mvrriwv in \)vv \mp\l oxjiendi- 
turoH, 'I'liiH U i\ nmWrv ai' cnnHiclprMhlc di^piitf' ninonu iMiurntoiy aiul 
coinnH'ntMtorH, Htu* nn, sil mikI lOJ, infra, 

^' f/„ Jiiili(>rk V. Carlvr, m U, S, 134, 149 (1U7U) ; Mai/rr v, 
Ciiu of Clnrmh 404 IT. S. 180, 104 (li)7lM IJrnpvr v. ]Vn^him}l(>n, 
U, 487, 4{)5=40n {imil) ; Jhmi^a^ V, Culijnniliu 372 t\ S. 
3^3, 3a7 (10(33). 
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the Texas Legislatiire has eiuk'avored to ''•^arnntee, 
for the welfare of tlip state as a whoIoWthat all 
lienplo .shall have at least an nfloquato iirograiii of edu- 
eatioih This is what is ineaiit by 'A Mhiiininn Founcla- 
tioii Prograin of Ediu-atiou.' " The State reppatedly 
asserted in its iiriofs in this Court tluit it has fidfilloii' 
this desire and that it now assures "oveiy oiiild in every 
school district an adoquate education." No proof was 
ofTored at trial persuasively discrcrnting or refuting tlio 
State's assertion. 

For those two !-pasons==tho aliscnce of any evidence 
that the finaneing system discriininatos against anv tlc- 
flnablo catogory of "iioor" peoiilc or tliat it results in tlie 
absolute fieprivation of eduention=-tlio disadvantaged 
class is not susceptible to ideiitificat.ion in traditional 
toruis,"" 

As suggested above, appolloes antl the District Court 
have ernbracod a second or third apiiroacli, the 

■''"Clilinpr-Aikrri Coinniincc, supra, ii, mi I.'i Inciwi vvvn 
tlinugh hmd riMulinE 1.,, U-m m HiK„ifi,,„ii n^pcct „( 'v,lw^- 
tumnl hnulmg, tlic Slat,. Imn nhviiy, vw^nl prc,\.i,liiig m tivcvmHv 
(■(InfMlKni :m <),ir. nf it, priiiiMry rmici ion--, H|.<. TmM Slut.. Ikl uf 
Kciiic, mtpm, 11. 11, MI 1, T, 

"■' Api)olliintH' Briff, ai iJo ; Reply Briof, mi 1 . 

'"'Am Pduwitinni.l nnnn.e Bystoin miKlit be- livi)<)lli,..iizc.d lu.w- 
wor, in wliidi the iinalogy to tl... wunllli diHcriininnlinn ,v.-oh would 
lie coilHidorMblv dngvr. If Ploiiionuu-y and «,.coiidnrv P.IncMii.m we,,, 
niado avnilablp l,y the. StaU. ,,niy K, thoHc able to pav a tnitinn 
^mvd MKani.-t Rirli impil, Hutp would bc> a ulonrly defined Has- 
of "poor" iH.opl(>_dorinMbl(. in imiw of tlinir inability K, pay 
the pmscribcd Hiiin-who woald be ulMohitely prediided' from ro- 
cpiving an (.diieation. Tlml vim wcnild proK-nt a far lann. (..n,- 
pellniK m of einainistanroH for judic-ial mmtmrc than the 
l)C.fom lis today After all. Texa« ha« .tmlerfakeii t.i do a good 
deal more fliaii ])rovide an cdiicjaijpii tu tho.-v wlin cati aHord ii 
II lia.H pruvidf.,] wlifit it ('onsidci'.^ to l)o an adet|iiat(. ba.se edii.vUiiHi 
lor all children and Im attenipicd, thoiit'li iinperfuetlv, to .ampliomie 
by Hialo funding and by the local immmwm program Die disparilie,. 
ni local tax re.-igiir('L<ii, 
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m^coml of whieh niiglit bo diaracitori^^cHl as a tliCMiry of 
rolativc* or coinparativo cliscriinination hasod on fauiily 
iriconie. Appellcos 80UgliL to prove that a flirrct ('orrola- 
tioii oxists botwoon tho \voalth of fainilics within each 
distriot and the expenditures therein for orhication. 'I'hat 
is, along a continuunu Hio poorer the faniily fhn lower 
the dollar aniount of education reeeived by the fainily^H 
childreih 

The prineipal ovideneG adduced in KUp])ort of this 
eoniparative cMscriniination elaini k an affi(hivit sul> 
niittecl by Professor Joelo Berke of Ryracuso U nivor- 
sity's Educational Finance Policy Institute. Tho Dis- 
trict Court, relying in major part ui)on this affidavit aiid 
apparently aeeopting the subHtaneo of appollees' theory, 
notech first, a positive correlation between the wealth of 
sehnol districts, measured in ternis of asscssabJe pro|)- 
erty ])er i)upih and their levels of per-^pupil expenditures, 
Hoconch the court found a siniilar correlation between dis- 
trict wealth and the personal wealth of its residents, 
ineosurod in tcrnis of niodian family income. 337 
Supp., at 2S2, !K 3. 

Tf, ill fact, these eorrolations could bo Bustainecl, then 
it might be argued tliat expenditures on ociucation— 
equated by appellees to the quality of education—arc 
flependcnt oji persoiial wealth. Ai^pellees^ comparative 
discriinination theory wouUl still face serious unanswered 
questions, including whether a bare positive correlation or 
some higher degree of correlation is necessary to pro- 
vifle a basis for concluding that the financing systein is de- 



''^Akn, it ho rncnfrnjicotl tlinl nindian mvamv ^UiIMvh 

may not dofiim with uny prerWoii tho HUWm o( jmlividunl lainiliPH 
within any ^vvn ch^trirt, A mmv i\v\m}Mj\v sliowinrr nf pemimrn= 
fivn w(»alth (liHcHniinaiion woiild nh) {'xnniine factorH ^iich ii^ the 
avenigp inminD, tho niude, and tlin (•cinrcuitration nf pour UnuUm in 
any di?^tri('t. 
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f^ignod to oporato to tho peculiar clismlvantage of tho 
coniparativrly l)aurj^^ and wlirthcr a class of this mm 
and divorsity could ovor claiin the Hpoeial protection 
accorded ''susprct'' ela??os. Hirsc questions nccfl not 
ho adflro^sod in this cam. houTvor. sinen apjiollcM*^^' proof 
fails to mipport their allogations or the Dlistriet Conrt's 
eonelusions. 

Professor Bei'ko's affidavit is based on a survoy of 
ai)proxiinatoly 10^? of the school districts in Texas, His 
findings, set out in the niargi!!''^* sliow oidy tliat the 
wealthiest few distriets in the sample have the highest 
mediaii faniily incomes and s])Dnd the niost on educa- 
tion, and that the several poorest disti'icts have the lowest 
faniily ineomes and devote the least amount of monoy 
to educatioih For tho I'omainder of the districts— 06 
districts com])rising almost OO^f of tho sample — the cor- 
relation is inverted, l the districts that spend next 
to the most money on edueation are populated by fannlios 
having next to the lowest median faniily incomes while 
the distriets spending the least have the highest niedian 

''-C|V Jvjjrrsnn v. Unrkiuif, Am V . mh. 5^7-/)40 (1072); Kly. 
LrgiHiaiive and Adiniiiisirativt' MntivaticMi In ( niiHiitutiniial Lnw, 
7U Yale L. J, l^im, ]2^8^ Ji>ol) (1970): PinioiK The Sc^lioul Finanru 
l.)(M*i-^ie)iiH: Colluc'iivi' HnrKainiiig aiul Fuiuro Finance ByHtciiw^ S2 
Yale L. J, 400. 43iM4l) (miS). 
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fniuily iii('onio8. It oviflont that, ovon if thn coii- 
c^optiuil iiuvHUom wcMV aiisuTrcHl favorably to appollocs. 
no factual basis exists upon wliioh to found a vlaun of 
comparative^ unalth (liHrriniination/'' 

This brings us, thon. to tho thinl way in which iUv 
chissificatiun schenin inight bo dpflncnl— f/m/r/r/ wealth 
tliscriniination. Sincp tho only corrolation iiulicatofi by 
tho cviflonco is botwoon rlistriot property woalth and ox- 
ponditinTO. it may bo argiiod that disoriininatioii might 
bo found withotit rognrd to tho iiuliviflua] inconu^ ohar- 
antori^ticg of distriot rosidonts. Assuming a porfoot cnrro-^ 
lation botwoon distriot pmporty woalth and oxpcnrlituros 
from tup to bottom, the disadvuntagpfl olass niight bo 
viowod m onrampassiug ovory ohUfl in vwvy diKtriot 
oxoopt tho distriot that has tho most asFo^abio wcuilth 
and spondR tho most on ofhinitiuu/'" Altornativoly. as 

'''Htinih-.^ ill (Hhrr SinifH iuivc nUu f|iirHi ionrd \\w vKUwun^ of 
any drpoiiclnhh' roiTcIntHui h(-iwr(Mi n (liHtritMV wcniih iiirriHiirpd 
in \vnm (if iiH^o^^HMblr prniu^iy mid \hv collwiivo widih uf On^ulii^s 
ivHidiii^ ill tlin di^inri iiipii^mvd in wvim of ni(Hiinn fninily 
umAiw. n\r\vm\]V ,S: \mv\umi\ Srmuin v. rrirM : WcMllli mil 
Knim^ Mm)\ Vuuwwv. 20 Kan. b, Li]:-!, JJA (hlT^) {-\\ v-ui hv 
nrm'd \\u\\ vkU\h in KnnHnH nlnioHf nh iuvvy^v ctHMvlniinii : 

i\y\Y\v\H with hi-Iu'Hi iiimino por j)ni)il Imvc Inw nssv^^i^l vnliH^ pop 
pupib and di^tncts with hiirli nsHtwcd ynUw \wr pupil luivr low 
umnuv \wv pnpir') ; DmvIh. laNpnyinii Abiliiy: A 8tinly of \hv Ho- 
hmonsiiip Hptw(>on WValili and Inroim^ in CjilifiM'nia CouiHioH, iii 
Tho tlmllnigr tjf (Mianm^ in Hrhonl Finniirn. H)tli Nnt1 jMhirationiil 
Ahhil Cniif. on Sriiool FinatUM^ J!]!) (imj). Nntr, R\ Y;i!o L. .P. 
supra, 11, i)A, Hcf alno ChihiKiiMli. supra^ n. HS. at 022=^027. 

'^bicIi>c(L ihiK y pivciH(^Iy huw ihr plnintilT^ in Svrrnm) v, PrlM 
dofincul tho vUh^ tlicy pnrpiirunl if) ropn^Koni: ■M'liijntiir fliildmi 
i-lnim !o rrpnwit n Hann conHi^tinji of all jnihlii^ ^^rhooi pupils in 
CnHfornia, 'vKiV\)\ vhMwn m that ^Hiuol di^^iriH . . . whirli . , \ 
nirurdH the ^rrmv^i (Mhirniiunal opportniiity of all ^dionl di^trirtn 
within Cnlifoniia.'^' m Cat HjMiv, at (KM. AS7 P, 2d, at J244, 
n C'nL Hil, at MJ. ahi IV/;/ D/^^r/r/^ v. IhttfhhJ, im h\ Hiipp^i 

lit ST3, 
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m^i^v^ivil in Mh, Ji'stick Mah^^hall h fliNHPuiiiig opinion, 
/^hn/, at , tho cIuHH miiiht In' (k^fiiuMl nujn^ n'Hlrirti\'r'l\' 
to iii£*liif|(* c*hil(|nMi in districas with aHHc'sHnhlc^ ])r(?|HMly 
\vliic*li fallH hclciw \Uv slatnwidc^ a\'praK(N ci' nHHlian. ur 
l)(*lc)w mmv othvr artificially (h^fiiicHl low]. 

lI(n\(>\'oi' (loweribcfl, it in doav iluit apiJc^Ik^c'M^ siiii a^^ks 
this (\mvi la oxKmhI its most ONacting scrutiny to i^(»\'i(nv 
a syntiMn that allogodly (hseriininatcs apainst a hirgf\ 
(hv('r^(v and ainorplious dans, unified oidy by tho coin^ 
u\o\\ factor of rcf^ifk^nrn in districts that hapiicn to have 
less taxable wealth tlian other districtn;'" 'rhe systeni 
of alleged diHcriniinatiun and t!ie class it (h^fiiies have 
none of the traditional indicia of suspectness: tlu^ (^laj>s 
is not saddled wiLh such disabilities, or subjected to sueli 
a history of purposeful unequal treatnient, or relegated 
to such a i)osition of political i)owcrlessness as to com- 
inancl extraordinary i)rntcH'tion fnjni the /najtjritarian 
politieal |)rocess. 

We thus conclikle that the Texas system does not 
oi)erat(^ to the peeuliar disadvantage of any suspect class. 
But in recognition of the fact that this Court has never 
heretofore held that wealth disorinunation alone i)rovidos 
ail adequate basis for invoking strict scrutiny, a])pellees 
have not relied solely on this contention;^' They also 
assert that thc^ States systein im])erinissibly interferes 
with the exercise of a "fundanientar' right anrl that ac- 
eordingly the prior flecisions of this Court require the 

Appolk'PH, Iiowcvcr, have nvniclcHl iicHrrihinu ihc' Trmn ^yHtrm 
MH tmv rc'r^nltiiiir mrpAy in diHtTlininatinn botwpcn cliHtririH pvr u- 
mri\ thin VouYt lias \wvor ({wmmwd lYw HtntoV power to ilmw 
reaHonahlci dhUiiu'ti.niH lipiwc^pii jjoliiir-il subilivi^ion^ witliin itn 
hordor^. Griffin w CouNt!/ Srhonf HoanI of Prince EdwartJ Countii- 
m V, S. 21S. 2:K)=231 (10(14): MvGoniw v. MnnflamL Hm V. 
420. 427 {\mi): Sahburg v. MarnlanfL m V, m, m (1034). 

f^. g., Iliivjwr V. Virgitiia HtL of Hin'tion^, m\ V, H, tm (Um): 
Umivil States V, K)m, — l\ S, _ (m^)^ Heo Ahi. JiirtTicE 
MAHMnALL's (ii?^scqirinir (jpiiiiun. po^^t, pp. 
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application of \\w ntrict ?^taiiflai'fl ni' jijflirial nn'ic^w. 
(rralKUn \\ Rirhrirdsnn. 408 IV HtM, :j7^ 87|) (1!)71); 
KrriN/cr y, rinnn Free Srlnuil Dislrirl, HWn \\ 021 
i\\n\\))l Sluipiro \\ Tliuniim)!!. 8fl4 V. S. (ilS It 
in tlii^ fpipstioit- whctlic^r (mIik^iU icni in a fuiulnnHMUal 
n<rlil. in {\\v >v\\^v that it i^ aMHui^i \ \w rights anrl libca'tii^s 
proicTlOfI hy tlir ( nnstitiitinii- wliii'ii lian ho conHUliUMl 
tlip attpjirion of coiirtH aiiH c'nminonfatctrs in vvvvwx yvwvK'^ 

In Hnnv}} v, liimrd of luluralinn, 347 l\ 4S3 ( H)54). 
R ununiiiious (\nirt iwoKniml thai '^{Mluoation jjor^ 
haps [\w nwsi iMiportanl lunrtion of stato and local 
mwvmwnt^r Id. at 403, What was waid thoro in tho 
eontrxt of racMal (liHCManiination ham lost nonr of its 
vitality with the pa^^age of tinic: 

*'( onipul^ory RduHil attondanro laws and tho groat 
oxpondituroH for o(hioation both chMnuiistrato our 
rocognition of tho importanro of oduoatioii tn our 
deoKKTatic Hudoty, It in rcqulrofl in the porforni- 
anoo of our inopt hasio rr^sponsihilitios, ovnn sorsicT 
iii tho annod forooH. It h the very foundation of 
goocl eitizniishi)). Today It is a i)rindpal instru^ 
inent in awakening the chihl to eultural values, in 
preparing liini for later professiunal ti'aining, and 
iii helping hini to adjust iiornially to his eindrun^ 

'^-^^vi^Srmuiu \\ Prirsf, m Hptn fi()I.4N7 V. 1241.^ C\il lid 
m ( 1(171 J : Vftn Dtisarts v. ifntthM, m Hiijip. 870 {Muul IfiTI ) : 
nohufmui V. Ctihili, IIS N. J.^Snper. 2^:^ '2s7 A. 2i\ m (1972): J. 

.tPin. supra, lu nt m-^: Ymviu Vm^iml Kdunitirmnl ICx^ 
pontlinin^H: Scmii* Minorii\- \Mc^\\> un Svmino v, PrhM. :i7 Mo- L 
Ht'V. (117. /lls^(124 (1!)713): (•nnHiiciif, iMlnrai bnal Fiii:inciiii^, Kqiml 
ProU't'tuni nl tiio Lnwtf, and tho Hii])it*nH^ Cuiirt, 7t) Mirli L livy 
(1U72): XtMrs Tho Pnhiir H,!,onl Vmxm t'a.o.' 
IntordiKinrt nicrjimliiic. and Weidih DiHiTiniiimiifMi, J4 Am L 

Hov. ss. m-m (1U72). ■ " 
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mvnt, lit ilirsp f|a>'s, it in Hoiiljtfiil tluit aii>^ c'liihl 
iiiiiy rfviwonahly \)r v\pvr\vi\ (u ^^ikm^mmI in lifc^ if ]w 
is (IcMiitvl tlii^ oppoiiunii y of nii fMliuuUion. Such an 
c)p|)i)riiiiiity, wfww tlip stato has U!iih>i1aktMi lo pi-o^ 
vifk' it, iH n right which niimt hc> mado availahlc^ to 
all Oil (M|Ua] tcrinH/' Iliid, 

Thin thcMiicv i^xproHsiiig an almliug rogpoct for tlu^ vital 
n)](^ of (HhionticMi in a fvvv Hocic>ty. niay he foiinrl in 
iiiniuu^ous n])inioii? of Jiisticps of thin ( biut writing 
l)oth hoforo and ahor lirown wa^ fliM'iflofh Wlsron^in v, 
yadt^r, 400 U. 205, 2Ui {Thk Cumv JrKTiCK), 237, 
288^28U (Mu/JrHTiric Whito) ( H)72); Abimjtnn. Bchod 
DisL y. t^rhvwpiK H74 20;i 230 ( 10()3) (Mit JrMTirK 
Hhknnan); MrCollum w lirL of luhnaUmi, \\ H. 
20;i 212 (1048) {Miv Junticv Frankfurtpr) ; /Wr v. 

6;mAY/, 2{)2 IV {1023): /n/crslalc ConmUdatvd 

^trvvt Hy. v. MamachustftlH, 207 H, 71) (lf)07), 

Notliiiig this ('oiirt holds today in any way detracts 
from our historic! dodication to public* oducatioii. Wo 
arc in ooniplnto agrocMnont witli the conclusion of tho 
throG-judgo panol below that "tlio grave significanco 
of education both to the iiiflividual and to our society^' 
cainiot bo doubted,"^' But the iniportanee of a service 
perforuiod by tin *ute does not detorniino wliothor it 
must bo regarded an fundamental for i)urposos of cxami^ 
nation under the Kciual Proteetiou Clause, Mr. Justiee 
ITarlan, clisf?onting from tlu: Courtis application of strict 
scrutuiy to a law impinging upon the right of interstate 
travel, admonished that ''[v Jirtually cveiy state statute 
affects important rights/' Shapiro v. Tham/mn, 394 
r. (118, (io5, tiOl (IfHSO), In \m view, if tlie flegree 
of judicial scrutiny of state legislation fluctuated de- 

'''*3'i7 F, Bupn,, at 283, 
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|H>iHlin*v oil a luajority'H vicnv of \\\v hunortaiitM^ ()f \\\v 
ihlrrrHt nOVctcd. w v winihl lia\ r goiu^ "(nv luwnvtl 
iiiakiiip; this (niin a 'Hiippr-lcgislatinv/ fliirl. W'p 
Would iiulcUMl tlioi) hn n?^8i!iniiig a. Ipginlalivc^ rolc^ aod 
our for whit^li l\w i\)un Inck? holh aiitliority niul miii- 
pt^tPunv But ^^!^ Ji HTicac Stkwahth rpMiionsn iii 
Hluipiro to Mr. h\Mwv HarlanH niiicrrn coiMWtly articii- 
Inlc^R the liiiiilH ui \\\v fioidaiiKMitnl y\u}\\^ nitioiinh^ fan- 
ployod in \ho Courtis (Hiiial protpr^tioii ch^risions: 

"Tlip (\)iirt ttnlay doc^H no! ^pifk out particiilar 
huinan activitios, pliarac'tcMa/^o thoni a8 ''fuiidu- 
iiUMital," aiifl ^ivf^ thran adfl(Hl prottM*tio!i, , , / To 
(n)iitrary. thc^ (otirt siinply vovo^moK an it 
iniiHt, an OHtabliMluMl (•oii^^titutional i^iglit aiui givrn 
to that ri^ht no \vm protoctioii tlian tlio ('(jii^ti- 
tntion itsolf {loinancl^;' :?t)4 TV 8.. at 042, (Eni^ 
pliasis from original,) 

Mil Ji^HTicic Stkwaht'w statoinont servos to undcrlinn 
what tho opinion of thr ( onrt in S/iapiro makes clear. 
In Hiihjeeting to ntriet jnclieial serutiny state welfare 
eligibility statutes that ImpoHed a one-year chn-ational 
residency rc^quirenient as a precondition to recei\dng 
AFIX" benefits^, the Court exiilainod: 

moviiig from State to State , . . appellees wore 
exercising a constitutional right, and any classifica- 
tion whieli server to penalise tlio exercise of that 
right, unless shown to be necessary to promote a 
romiwUhuj govermneiital interest, is uncoiigtitii- 
tional/' at 034, (Kmplmsis from original) 

Tiie right to interstate travel had long been roeognixed 
as a right of constitutional significance/" and tho Court s 

Umtnl States v, Onrsi, im V. 8, 74o, TnT-um (JOim); 
Orrmm w MitrhrlL m) W 112, 2;]r=238 (Ifini) (opinion of 
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(loci^iuw ihvvvfuvv iM nut roqniro an ad luw (IcacM'ininat iofi 
to tli(^ HucMal or ('(uiiioniic iiiip(n'taiHM' of that rii^lu/' 
Limhini \\ XnrmcL 405 X\ 8, m (1072), clocMflofl only 
last Twin, finnly roitmucs that sncaal iniportancp in 
not tho rritical flet(*rini!iant fov milijcotm^ ^tato io^^tx- 
tion (o Hivkt scTUtiny. The noniphiinaiits in that mno. 
involving a diallc^ngp to the pi'omhiral liinitalion?? ini- 
poKOfi on tonantH in ^ui(s hroiight by lanclIonlH uwdw 
OvagonH Vovv\\)\o iMitry and Wrongful Dotainor Law. 
urgocl the C'onrt to oxamino tlio oporation of tlio statute 
undor niorp stringont standard than nuTo rationality/' 
at 78, Tho tC'iiants argiUHl that tho statutory liniita- 
tioiis iniplioatod "funrlaniontal intorosts which aro par- 
ticularly iiiiportant to tho poor/' ^uch as tlio ^nrod for 
docont Bhoitor^ '' and tho ^right to rrtain peaceful pns= 
Hcssion of onc^'^ hoino/ '' IbifL ATu. JrsTrc!': Whitk'h 
analysis, in hin o]]ininn for the Court, is ingtrucitivo: 

"We do not denigrate the iiiiportanco of doeent, 
safe, and sanitary housing. But the Constitution 
does not ])rovide jutheial remedies for every social 
and eeononuc ilK We are unable to ])erceive m 
that docunient any constitutional guarantee of access 
to dwellings of a particular quality or any recogni- 
tion of the right of a tenant to occupy tho real 
property of his landloid beyond tho terni of his 
lease, without the ijaynieiit of ren . , , Almnt 
constitutioNal mandate, tho assura^ ■ of adequate 

After nnmlrulde w Wil/iam^, 307 47J (JOn)). i]wvv nmhl 

he no liniroriiig fjiioHtiuii nboui !h<' {'fiii^^tiiunoniil ffninchiiicui tor 
tho Cmirt H luilflin^r in Shapinh In Dnmiridgv Ww Court appllc'd 
tho rntioiial hixA^ \m in reviewing AlnrylundW inuxiiniini fninilv 
grant provi^^ion inidcr if^ AFDC progranh A fodcTal tilHtrici vmvx 
hM tiie lirovi^ioM iinmnHtitininiial, applying a ^irirf(»i' Htnntlanl 
of rovirw. In thc^ vmm^ of rnvorHing the lowor f^onrt, the Cnnrt 
(li^iinfcuiHhcd Shapiro ijraporly on tho grDUnd tiiat in thai vixm 
"Oio Court found Htatc intcrffinMino with ihn conHtitufionally ])Viu 
tortod frrodom of intorHtiito travrl/' /r/,, lu 484 n, h\ 
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liouHing aiHl tlio fh^finit ion nf laiifllonUtciiaiil rcln- 
t ic)iiKlii])H two l^gislativ^^ not juflicMnl, functions," 
Id, at 74. ( I'lnipluisi^ 8U|)j)li(uK) 

Similarly, in Dandvidf/f! \\ WHUams, 307 TV H. 471 
(11)70), iho (V)!n1*K oxi)li('it nn'Ognitioii of tlie fact that 
tlic' "adniiniHtnUion of jiublir wc'lfarf' aK^intanop . . . in- 
x'olveiH i\w most i)aHic ('(^ononiic- nocfls of iinj)ov(MMsluMl 
lunnan hrin^K." ul,. al 4So/^ pros'ifknl no ha^is ior fl('])art- 
ing fr(Hii tlif ^c^tthul umAv of ron^titiitional analysis of 
!t^gi8lativ(» cla^^siflt^ationj^ involvin^f (jUogtioiiK of 0(U)!io!ni(' 
and RK'ial policy. Ah in the c*a^(^ of houj^ing. tho cc^itral 
iniptH'iancc of welfare^ IxMu^fitH t() i\w poor wa^ not an 
afl(M|5 itc founflatujn for rcciuii'ing th(^ Stato to justify its 
hi hy j^houang sonu* coniiJt'lhng state Intta'cst. See also 
Jvfjrrmif \\ Hdrkiivy, 400 IV H. o'^o (11*72); Hicharchau 
V. Bi lcli(:i\ 404 IV H. 78 ( li)71). 

Tiio losHon of those caHc^H in acldroi^ing tho questioii 
now bofon^ thn Coin^t is i)laiih It is not tho ])ro\*in(*n 
of this Court to eroato gul)stanti\'o constitutional rights 
in tlin nanio of guaranteeing equal protection of the laws. 
ThuH the key to (liscovering whethei^ education is "funda- 
niental" is not to be founfj in coniparisons of tlie relative 
societal sigiiifieaiioc of ediu^atlon asopposecj to submstonce 
or houh^ing. Nor in it to b(* found by weighing whether 
education h m ini])ortant as the right to travoL leather, 
the answer lies in asgessing whether there is a right to 
education exjilicitly or iniplleitly guai'anteed by tho Coin 
stitution, likenslndl \\ liaird, 406 U. S, 438 {1072);'' 

'-Tim Cijnn refuncd to np])Iy \]\v Htriut ^^i'riiiias^ tm dcHj)}!*' iN 
c'nnh'miifjrancotiH rpcngiiition in GMbvrg w KvUih HOT U. 8. 254, 
2H4 {1!)7{)) I lint "\vclfnrc jiroviclt*;^ ihi* mcMii^ to nhlain ('H5;ential 
lotnl, rlothing. hunting, niid nirfilcnl r\m" 

'^'In Emmtadt, \\\v Cotirt ^inink down n ^rn??^n(*huH(MiH j^lniutp 
that ])r{)liihifjMl dij^t rihiuinn of rnutnu'optivc duvicCH, fiiidinK that 
tlip Insv fniicd "\n m\My ovcii thn moru IcMiriU cfptal liroiPc'tton 
Htiuidard." Id, at 447 n. 7. Xcv(Tthcl(w. in tlicfum, \\w dmn 
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Dunn V, nhitHsliiu, 4()o IV 380 (1072):-' Palii^i^ l)r- 
parfinvnt oj tlir Cil!/ nj (inrago v. Mi)sl('(/^ 4i)R \\ S. 02 
(1072): Skitnur \\ Uhlnliotna, 8U) \\ p. AH/) (Hi42).''' 
Kduratinii, of course', is not ainoiii^ {\\v i'iglus affonlnl 
f'xplifit j)rc>t(Kii(m iniflcM' oui^ FpdtM'al ('ojiHrilution, Nor 
do fiiul any haniH for raying it in iinplirirly ho prcjtfflcrL 

rtMiltMi \\w vi)YXvv\ Inrm nl" i^fjUMl prnf p<m ion niinlvHis: "if wt- wnre 
fo rnnrliKh* flint ihc Mm^>m I'linHj*! t ^^fnOMr iliij nnLrc^ iliifjil riiiulM- 
nHMiinl frr(M|{ij|jH undMr (frisiruiil \\\ (Uiinartirui. \Ks\ \\ =}7i) 
(I'lnA)], ihc ^^latiiifiry chiH^inrM f imi wniihl hnv?' !(» hv m\ mvwW 
rntinft'i/fn nlatvil ui m N-nliil jiiihlic [iiirpn?^(* \m\ inTtsyani ilir 
Mchii^vc'iuriit of n rtiniiirliinii Hfnio UWvvvHi." IhhL {v\\\\)\\i\A^^ from 
nriLfinnl ) . 

Diutu fiijiy rniiVM?^?^('H Uii^ ( 'nurf h VfH iiig riditH m^^oH nncl vs- 
piniuH ihnf ■'tliU (oiirl Iimh iiukIp {^Icnr ihnt m ri\mn\ hn^ n run- 
^tilittiaualiii pn^tninl nqht Jo pMrtiripnlo in pIfVlioiiH rni nil (-(iMnl 
IkihIh with (iihor rltizcns in i|u* jiirl^di*^! ion/' M, nt :^:^fi (oinplinHj^ 
^iijiplipcl), Tho ronHiittiiiijnni iiiiiIorpiiniiiifrH of ilir riirlit lo 
nvnlliu-nf in iho yi\\\\\\i phhm'hh vww no lonijor ilouhiiMl o\u»ii 
tluMiixIh MH fho C oiirt mwd in llnrprr Viroima fid nf KU rttnuH, 
^ IV (if;;^ HOn (lOim), -tIio rl^la lo ynw in Htnir ulcM-liiHiK Im 
iHHvhrPo oxprn^^Hly nifiif ioiu^l." Hc^o Orvifuti V. Mitrhril, AiM) R. 

IHH^LH (Mh, .Ii'hthm: DoroLAH), 220 241-242 (Opininn 
of JusTK'KH HiiKNNAN, \\VnTi:, Mild Mahhijall) {1070): IhtUurk \\ 
Carlrr, 405 T. S. 134, 140-144 (MI72) : Kmnwr v. I'ninN Frrr Srhooi 

Di^trlrt, aim \\ (;2l, fi2Wi:?(i oofiO); iim/^^M V. /^//or/('^, ;^():^ 

IV H. 20, :^0-:U ( lOflN) ; RvifunltlH y. Sims, :]77 W S. nXl no4-/)02 
(HMM); f/m// V. Snnt/crM, 'A72 V . l^nMSl (in();^). 

'Mil Moslri/, lUr i'inm Mruvk dcnvn n CIiirMffo niuipick(»liiirc 
onhnniH'i' llinf oxrnipKMl hiljor pirkiMin«r from prnliihinuiiH, i'lu- 
onliiiniHM' WMH lipid iiivnlid under ilio Ivjual IM'otcciioii Claum' 
nfter i^ubjorting ii to mrvM rcniliny niid finding ilini the onlinanco 
wM?^ noi narrowly drnwii. Thr Htrlrtcr Hinndnrd of vvyww wn^ Mi)pro= 
liriMiely M])plied idnvo the ordinanee wa^ one '^iirtu-finc KirHt AnieiuU 
nicnt intere^i.-'V' /c/., at lOL 

~''S/:innvr ajjpiied thr ntandard of eh)se f^cTiitiny to a Htnte law 
iHTniiitinff lon^d rtterilizatiun of *4iahitiial eriliiinalH/" Iniphf'ii in 
tho CourtV (>])inion the reeognition that the ri^^ht of proeroMfion 
k nmum tlio laght^ of pei'tfoiial pvWnvy proteeted iinder the Con^fi- 
t lit ion. Bee H(w \% 11 Wr, — IV B, — , — - (1073). 
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will not aloiK^ raUHo this ( niirt to (l(>pari froin thc^ nHiial 
HtaiHlanl inr rHvip\\ in^ a Slater's suna] aiHl (^(^oiioinic Iv^^-^ 
laticHK It 18 appcHlrt^H' MontciiticnK Unwrvi^v, that (Mliira- 
Unw IS flisiin^ijiHiialjl(^ innw uilwr m^vU-v^ and iKMii^fits 
pnivirlod by ihr Htalp hpoaiiM' it \hh\v^ a pcTiiliarlv pIoho 
relationship to oihcT la^lifs aiifl HlKMilt^s atronh^cl pro. 
tmnm uuilpv \\w ( uii^titiiiion, Hporifirally. thoy iiisist 
thai (HliiralifHi 18 it^tqr a finHlanionlal pta^scaial right ho^ 
oauHf' ii iH (»HH(Mitial to ilw ('lf(M^tiv(^ oxorfiMc* of FirHt 
AiuriifhnfMit. rivtHloniH aiul to iiit(*lli*roiit iii ilizai ion of t\w 
i'l^ht to vut(*. In aHH(Mling a \]vx\ih \hh.wvvu spcn^'h and 
c'diH^ation. appt^lkTH iirgt^ that the* right to npc^ak is nu'an- 
iiiglpHs unh'Hs thp KpoakcT is papahlp of art ifaihuing Ins 
thniightH int(dlig(Mitly aiul ptTsuasi vnly. Tlip ''nuirkpt- 
Vhvv of id('as" is an (Mnpty forinn tor thosn lacking bai^ic 
roinnninK'ati\^o tciols, Lik(^\s-ist\ tlioy argiu* that the 
rorolhiry right ' to reroivo inforniatioii - bpcoinos HiHo 
Miorf* than a IkjHow privik^gp wlion tho rpH])iont has not 
iHMMi taught lo wail assinulat^^ anrl ntilixo ^availabk> 
I{iiu\\ii'(|gc. 

A siiiiilar lino of rfa,«oiiiiig is inimicd witii rcsppcfc 
U. tluMigiit to v()t{>/' Kmvm' of tho franchise., it is mi,, 
tnidcd, cannot he (li\un'(.(| fmni the (•(lin-iuional fouii- 
'latioif of the vottT, Tlip (.loctonil piwcss, if i-.-ality k 
to ('unforni to the- clciiiomitic ideal, (Iciiends on an' in= 

'■Hi'i', c, (1.. iff)/ l.iim liiimilrdMhiq (Jii. V- FCC m^S V S SfiT 

;wn=;{!)() (iiiiiii); ,s^,„,/,,; V. chumia, :m v, h. m'{um)' 

ImiihiiiI v. I'listiiiaslvi; (inwral, :)sl f, h, mi. im^m (lOil'j) 

-^^iiiw \\w rijrin w vnU: pur m% \, m.i „ cniiH, ii m inimllv pn,- 
"■'■l-a n«lii, w<. n,w>iiii<. iIiMi npiH.Il<M..' n.|',.n.|,<,.. lu Hint ri.r|„ .„,, 
Himiily HliunliMiid rv(vivnm u> \hv prolcct,,! vl-sht, ii„pli,.ii i„ our 
■".^■""■'ii' 1" imnicipal.. in .IMU. -IcMiioii.- nil ,.m ,.,,,im| ' 
Willi mlMM- i|imlili,.,| voiciv wlMMicvcr till. Hiatr Im.-^ .Kiopiyd 
an (■Iccin-,. imuw, |',„. d,.|i.,.iniiiiiiir wh,, will ivpn'^ciK nuv .vimwnl 
111 the. Miiii'H popiilaiinii, Hci' II. 7-1, siiiira, 



m MX ANTOXTO FCHOOT. DTSTRICT HOIlHTCrKZ 



forniofl (»lootorate: a votor caiiiiut vixni hin ballot iutelli^ 
gontly iinlcwR h'm roadiiig skills and thoiight procossos 
liavo boon arlocjiiatoly dovolopotb 

\Vo linod not c]is|)iito all}' of tlio^o propositionB, Tlio 
(X)iirt liUH long affonhHl vx^ixlinm prutoction against un- 
justifiablo govornniontal intorforojico with tho inflivid- 
ual's rights to s])oak and to voto, Vot wr have* novcM* 
])rcsuinod to ])Osso^s oithnr tho ability or tho authority 
to guaraiitoo to citi^^tMiry the* inost effective sj)nooh or 
tho niost informed oloctoral ohoioc, That those may bo 
dosirablo goals of a systoni of froodom of oxprossion and 
of a roprosontativc form of governinont is not to be 
doubtod.''' Those? aro indood goals to bo piirsuGcl by a 
t)Oor)lD whoso thought.^ and ImliofR aro frood from govorn- 
niontal intorforonca, But they aro not values to bn 
imploniGntGcl by judicial intrusion into othorwiso logiti- 
mate stato activities. 

Even if it wore conceded that some idontifiablo quan- 
tu!n of education is a constitutionally protected prerequi- 
site to the nieanjngful exereise of either right, we havn no 
inflication that the |)rosent levels of educational ex])a!idi- 
ture in Texas provide an oducatioii that falls short. 
Whatever merit ap])olleos' argunient might have if a 



■''Tim States have often pursued their ontireiy logitinmte iuferejft 
in HH^siiriiig "intelligent exercise of ilie frandiiHe," KaUvjibarh w 
Morgmh oS4 I'. (141, (155 (inntib tlirough Hueh rIevieeH an lit- 
eracy ttwiH and a^e rent riet IrniH m the right to vote. See ibitL; 
Oregon \\ MitchvlL 400 " ^ S, 112 (1070), And, where thoHe rontrie^ 
lions luive been found to mate niielligent uho of the ballot witiunn 
dirierinnnating against mm rauM and gthnie niinoritieH previously 
deprived of an e(iual educational o])portunity, this Court lia^ upheld 
their mo. Coniiiare Lmsitcr w NoHhiimpUm Countfj IhL of Eko 
Horn, m U. B, 45 (1030), with Orvmi v^MUclwlL 400 II S., at m 
(Mr. Jn^tiee Blaek), 135, 144=147 {Shu Justice Douulah), 152, 
21(3=217 (Mr. Juntiee Harlan), 220, 281-23(1 (Opinion of Juhtice^ 
BuENXANj WiUTE. (uid Mahhhall), 281, 282^284 (Mit. Justick 
Bthwaht), and Gmtutt Cuuidij v, Umivd StatVi^, im U. S, 285 (10(30). 



SAX AXToxio saiooL jMsTHicT v, uuimmia -u 

Htatc'H fiiiaiiciiig w-Htcin wcamnwd an aliHuIiiic (h-nml ut 
fflucatiuiial upport miitir-H (o any of it?; ('Iiililrcii, tlmt 
argiiintMit pwvulo^ no ham fur fvuUnn an iiitcTfcn-ntu. 
witli fun(hini(.ntal rights wluw only rnlativo diffcnMin's in 
spoiHiing lovc-Is are involvod and wlipn-^as is true in tiic 
prrsont ('a8(--n{) ,.I,argn fairly coiild be nia(h« tluU tlit- 
synmn fails to proviclo nicli (.Iiild with an opportunilv 
to acfiuirc the bam mininml skills iwovnmvv for thv (Mijoy- 
inont of the rl^m of sptwli and ,,f full participatiol. in 
tiio jiolitical i)ro(!ops, 

FiirtlionnoiT', tlio logical liniitationR on appollocs' no.xus- 
thooiy arc clifficHilt to porcoivf. How, for instancp, is 
(Klucatiun to bo diMingiiislK-d from tlio Higiiificant per- 
sonal intorosts in the basics of dtwnt food and slioltor'' 
Empincal pxainination might woll huttrcss an a^^mnnp^ 
tion that tho ilNfed, ill-nlothod. and ill-housud aro among 
thn most mt-frpctivc- pnrtiripants in tho politiml profess 
and tliat thry derive the least enjoyinont from the 
beiierits of the First Amcndmont/" If so appellees' 
thesis would east snrious doubt on the authoritv of Dfui- 
drulfjc V, \\-itUn,m, mipra, and Undsnj v, Xormc(, ,u,m, 
Wc iiave carefidly considpred caeli of tlie argumoMts 
supportivo of the District Court's fiiicling thafT educa- 
tion m a fundamental right or liberty and Iiave found 
those arguments unporsuusive. In one furtlier respect 
we find this a i^artinularly inaiipropriate case in which 
to subject state action to strict judicial scrutiny. TJic 
present case, in another basic sense, is signifieamlv dif- 
teront from any of the eases in which the C'ou.^ has 
applied strict scrutiny to state or federal legislation 
toudiing upon eonstitutionally protectofl riglits. Each of 

-Sec JOiofttlt., Tiio E(,ual I'roto.Mion Vhmm in Publi,. Jul,..,.- 
fcV^ i"'>/" (3071); Vkmu supm. n ns. 

n. ul (lybO), 
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i)uv prior caHPH in\u)]v(>cl IpgiHialion \v\uvh "d('pri\^cM|/' 
'MiirriiiiriML" c)i' "iiiKMfi^nMl" wiili tlio frw (^Kvvrm\ of 
s()i)i(* siirli fijntlaiiu>iital pcrHonal i'in;ln en- liI)cM'ty. 
SIcifiiirr y. ( lldalfOi/KL supra, al nHli; Slin/iiro \\ lliniiijmu]. 
mpnu at (iW; \\ IHuniHlviu, supnh at H:^S^84;i 

A ci'itica] (liHtiiirtinn hf>t\V(vn ilnm' vim'T^ aiul tlu' out* 
HOW Ijt^tnrp m lipH in \vliat Tc^xas is (aith^ax^oi'ing iu do with 
r(»sp(*(a to (HliH^ation. Mil JrHTiCK Bkknnan, writing 
for \\w (\mv\ in Kutzpubavh w Mnrgan, 3S4 8. lU] 
(lliCH)), (^xprt'HHt'^ woll tht> milicMit poiiit:'' 

''This is not a eninplaint that Congross . . . hos iin- 
cniistitiitiotially doni(Ml oi- rhhittMl anyonn'H right to 
voto but ratlior that Con^vm violated tlio Coiiyti- 
ttition by not (^xtcMuliiig tho rc^liof olTo(*trd (to othorH 
siiuihirly HituatcHri , , . . 

''I The fodoral law in (luo^tion | docs not roptrict or 
do^ny tho franc^hiso but in oflVut oxtonds thn franf^luRo 
to porson^^ who othorwiso would bn cloniod it ])y 
statn law. . . , Wo net'fl i\ov\dv only wbotlicr tho 
('hallongod limitation on the rolinf cffcctrd , , . wuh 
perniiHsiblo. In drciding that quostioin tho prin- 
tuple that calls foi^ the closest serutiiiy of rlistinc- 
tioiis in laws (hn^yhm fuiidaniental rights , , . is 
ina])p]ieal)]e: for tho distinction rhallonged by ap- 
pellees is ])rosented only as a limitntion on a reforin 



hiitzvnharh v, Monjan iin'olvrd n clinlloHMr n-iiUii'iVil vcjIcth 
in X(nv Vtjrk City to u jiroNM^ifiii of the* X'cning J?i^litH Act of JU(m 
ihni prohibitnl piifomMiuMit of ii Htnlc l-iw iMii]in«r foi' lumli^li 
liic'i'iiry fur voting. The Inw wns HUKpi'iultMl mm in n^HidcMn^^ 

rruni Puortu llmi who luul (M.inplpfod al \vn^\ yonrn ()( ihUwix- 
tion ai tni "AincMinnwIlng" ^vhiml in dun (MHiiHry even dinn^li 
liic hniiTtintcc of iiiHtnicfion whh other fhiui Knglinh. Thin Conn 
uplu^ld ihf i|n('HiioiH^ii jimviHion of tho IfHio Art nvnr the rlaiiii duil 
it (liHcriniinati'd aiininHt !ht)Hr with a Hixih ^viulv pthinnion ohtMint'd 
in iiuii=Knsli;^h-H|H'akinff HfhnolH nt hrr llinii (he (iijcv (li^HitriiaifMl by tlie 
fedenil ioffinhiiioiL 
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\\]i'i\^\m^ aiiiHul at t'liniinai iiiii an i*xisliii^ harritM^ 
to the vsvvmr nf tlic^ fraiifliisc. Hatli(T. in (h^idiiig 
thv cniisfiiutional prc^prifly of tho liinitatmiis in 
Htieh a reform int^asiin^ wv mv giiiflorl hy th(^ faniilinr 
princMplrH that a ^KtatuK^ is ikM invalifl undc^r thc^ 
( niiHtitulioii luH^nim^lt iniglu have gone farth(MMhan 
it fhd/ . , . that a logi^hUure nerrl nut ^Hirike at all 
vvWh ill [\w m\i\v tiinn/ aiul ihat 'refnrni may takc^ 
c»!io Htep at a. tinus atldremng itHf^If to thc> phase 
of th(^ ])rohhMn whieh m^nn most acaitc^ to tht^ h'gishi- 
^i^'^' j^^iJ^'l . ^ ^ / " at m\ A)n7, t raiiphaHiHlVom 
□riginah ) 

Tlie Texan HVHttan of Heho(jl fiiianee is not unlike (he 
fefleral legislation involvetl in Knlsnibnch. in ihi^^ reganL 
Kvery Mep leatHnn; to (h(> eHtahnnhnuait of th(^ s\^i(>ni 
Texas utilizes todny--iiieluflinp: the thHasions permitting 
InenntieH to lax and expenrl loeally, and (abating and 
eontiimoiisly exiianrHng state aid—waH iini)](wnent(Hl in 
an efFort to arland ]n\\)Vw education and tu improve its 
(luality/^ Of eournc*. cvca-y reform that benefits stane 
uiore than others may he (aitieiml for what it fails 
to neeompli^^lK But wv think it idain that, in suhstanee! 
the thrust of the Texas system is affirmative and re^ 
forniatory and, therefore, shtjuhl he serutinixerl uiifler 
jufheia] jH-ineiples sensitive to the nature of f!u^ Stat(>'s 
dforts aufl to the rights ivservpfl {a thr Stah- unfler the 
C bnstitution/" 

C 

It should elear. for tht^ rc^asons stat(>d abon^ and 
mjieeord \vit!i the prior de(a^ioiis of this ( oinl. that 

Mejirr v. Xvbrmta, m IV :^!)() (JlM); pirrrr v. Snvirlu 
of SiMtrr., \\ Aid (IO^a); I/urumrr v. Kirk. :m V Suhn 
iM4 (MI) Fin. lUrci), viinitcuh 4(JI U, ^^7(1 (Ji)?]) " 
-^^y. NrM/, ^^ K,,M^ .,ni r s. ;^^7 (\U7\): Mr/Ml v 
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tliiH in not a ('a^*c' in wliicli tho v]u\\\p\\i^v(\ ^tato artiuii 
niUHt he* Hiil)j(TtPcl [() xhv soan'liiiig jiiflicial smitiny re*- 
HiM'vc^l {i)v lawH that croato su^iitTt cOa?^sificatiuns or 
impingp iipon coiiHtitutiunally prutoctod rights. 

Wn imod nut rest our flocision, liowavor. mloly nn tlio 
iiiai)pn)i)riatcMioSH of tlio Htrica scrutiny tost, A erntury 
of 8iiproinr Court afljuthnitioii undnr \ho Ecjual Pro- 
tpetion (lauso affinnativoly FUpiHirtR the ajiplication of 
th(» traflitional standard of roviow. whidi roquiroF; only 
tliat thp Rtato s systoin shown to hoai' sonin rational 
rolationslii]) to logitimau* stato purj^oscs. This case 
reprosontB far inui'O tlmn a cOialhMigD to the inannor in 
wliicli Toxas providos for tho efhication of its children. 
Wo havn lioro nntliiiig less than a direct attadc on the 
way in which Texas ha^ clioseii to raise and disburse 
state and local tax revenues. We are asked to eondoinn 
the States judgnient in conferring on political sub- 
divisions the power to tax local jiroperty to supply reve- 
nues for local interests, Tn so doing, a]ipellees would 
have the Court intrude In an area in which it has tradi- 
tionally deferred to state legislaturGs."' Tliis Court has 
often adniouished against such interferGnces with tlie 
State's fiscal policies under the Equal Protection Clause: 
''The broad discretion as to elassifieation i)ossessed 
by a legislature in the field of taxation has long 
been recognized, , . . [TJlic passage of time has 
only served to underscore the wisdom of that recogni- 
tion of the large area of discretion wliich is needed 
by a legislature in formulating sound tax poli^ 
GIGS. , , , It has . . , been pointed out that in 
taxation, even more than in other flelds, legislatures 
possess the greatost freedoin in classification. Since 

Sec, e-, 0., Bvirs Gap B. Co. \\ Penmilvania, im U. B, 2m (1890) ; 
Ctmmvhavl v. Souihvni Coal Cokv Co„ mi V. B. 495, 508^500 
(imi) \ AUkd Stnrr^ of Ohio, I nr. \\ Bnwvrs, 358 T, 522 (1959). 
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tlic ineiiibcrfi of a legislature iiect-HHarily ciijny a 
familiarity with local cniitlitioiis which thin ('(iiirt 
t'aiiiiot havt-. the iirefiiiinplion of ediiHtituiiuiialiiy 
(uiii he uvercume only I,y tiu- numt vx\)\mi tleinon. 
Htrntinii that, a claNHification is a hoHtile niul opprcs- 
Hivo rhHcriiiiiiiatioii against partieular persoim and 
<;lass(>H, . , ." Mmldvii v. Kvnlucky 30!) V H 83 
87-88 (1040). 

Sec also Lc/uiliauHcn v. Lnki' Slinrc AuId f'artH Co,. 
X'. S, — (li)7,':l); IVinraiisin v, ./. ('. Pniiicy Cn 81] 
r. 8. 435, m (1040). 

TIuis wsv?tand on fainiliar groiind when we continue to 
acknowledg(. that th(> Jiifitices of this Court lack both the 
t'xijprtisc aud the faiiiiliarity witli local prohlenisso noeefi- 
f^aiy to the ninking of wise decisions with respect to the 
raising and (lispusition of puljlie i-evenups, ^'ot we are 
iirged to direct the States eitiier to alter drastically the 
present systcni or to throw nut the prapei ty tax altogetlier 
in favor of soinc other form of taxation." No scheme of 
taxation, wliother the tax is inii)osed on i)ropertv, in- 
eorne, or purcluises of goods and servicep. has yet benn 
devised which is free of all discrimiiiatory inipnct. In 
such rt complex arena in which no perfect alternati\-es 
exist. tliD foiirt does well not to im])oso too rigoroiis a 
Standard of scrutiny lest all local fiscal schemes become 
subjects of criticism iindcr tho Equal Protection naiise."" 

"-^Tliow wlK, mm iliMi tho i)r(VPnt HyHioiii \w iiiVMliilMicd nU'er 
Imlc KMKlnnrc m to wlmt typt. wl,„„l nimnciim ,li„„|d i,,,,];,,,,, 
It, riic |,k,,|y n-Hili of rojcciidii tif ihe rawtiim sv.-i.-in wniihl 
be f^intpwiih. linaMcinK „r all piiblir ,„li„,iii,in with fiiiHlH d('riv(..l t'n.ni 
iMXMtion „f prapcriy or Irnin ilic .idnpiion ,ir mimnMm „!' hmI... .ukI 
iilcoilU. t,N<^. H.M- i^imm, suim,. n, m. Tli,. miilinrH ui Private 
«!-!iltli fiiKi I'lihlic iMhii.-itimi, miiirii. n. VI n\ L'()J=LMl2, msm'^, an 
altci-imtivi. .(.licn,,., known a,- '■(iiHlrict puwcr iTiiialiKiiig." ' m^iiiplcv^l 
tcrniH, ilio Slate wnnkl gimrniiloc thai ai anv i.articniar rait- of 
prupwty taxation tho di.^irict woiihi ivrciv.. -i ,-i,,t..d „„,„her (if 
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\]\ acMition to iiiatto!'«i of Rmm] poliry. this caHO al?(j 
iiivulvcH thr inoM piM-i^i^^ront and (lifiiriilt ciui'i^tioii?^ ui 
(Mlu(*aiioiml policy. aiuMlu'r arra in wliic^h this t'oiirtV 
lack of ^pi'(Malix(nl kiunvlccl^i^ and (*xp(M'i(»nc*(^ coiniHolH 
agaiiiHt priMnatiiro inti^rforonco with \\w inf(irni(v| judg- 
iiHMUs iiuido at tho Htatc and hical Icu^cIh, iMhiraticin. 
porhapH (*v('n vmnv than wtdfarc' aHsistanre. lll'('^^{MltH a 
inyi'iad of ''iiitraetuhlo omiioniics H()ciah and vwn philt)- 
Kuiihical prublonis." Dandndgr \\ WilliruNs, 31)7 l\ S.. 
at 487. Th(^ vi'vy cinnploxity of tlio pi'ohloinF; of financing 
and managing a statpwitk* i)nl)hc K^hool Hy^^tem suggci?t 
that 'Hlicrc* will ho inoro than oiw (n)n^tit!itiunally por- 
niisf^ibk* int^thoil of ^ohMng tluMn," aiul that, within tlu^ 
limits of rationality. "th(* logislaturi* s dforts to tacklp 
tho pi'ohlf^jns" i-^hould ho ontitkMl to ro^poot. Jvj]vm)ii \\ 
Hackhvy, 4()(] U. P. 585, M()-547 (]n72). On ovoii 
the jnost hasio cpio^tions in thi^ ari^a tho scholars 
and oduoational ONpoj-tH arc flividod, Indootl ono of 
tho hottest HOinTOS of oontrovoi^sy ooncoiMis; tlu^ (*xt(Mit 
to uhicli tlioro is a flonioimtrablo oon'olation hotwoiMi 



ilijilniv rcpinUw of tlio diHtriO-H tax \nm\ '\\\ [iwiwwv \\\v mWxAh^ 
|{> "poorer" tliMtriciH. fiuulH wcMikl Ijo lukcii nwny froiii tlir "wmlihi('r'' 
(lUtrit'is fiuii, Imtmuni' of ili(»ir hi^lidv properly vmIuph, vuWvvx nion* 
ilian \\w ^\w\vd ninouni hi muv ^ivcii viwv. Tliis \- m\ \\\v placT to 
\\v\%\\ \\w nrgiiniont^^ lor ainl amiin^i "cllHiriH prnvcr ('qnaliKiiig.'' k«'- 
yoiiil Motiii«r tluU roninu'iitaUirH arc m (Iki^rrccmciit an tu sviicilior 
it in ^pa^il»|(^ lu»\v it svoul.l work.aiHl iiiilt'cil wlioihcrit \sm\h\ violafc 
lliu (Mjiiai prolH^Uon theory iiiidcrlyin^ appellees' vwfUK I'n'HuleiiiV 
C oniiu'li on HcIuhiI KinaiHv. SclHrnlH. People ^ Monfy 82-:^:^ (11)7^) ; 
Bnteiiiaii Hrosvii. Home HelieOionH oii Svvmuu \\ frlrsl. -lil .1. 
Urban I, 701, 7im=7()>; (11)72): Hrest, Hotik Ifuview. 23 HtaiL L. Hov. 
mi /)OWi)(> (H)7I): (U)hl^t(iih ^Nnm. ii. MS, at m-n-VU Wi^c, 
Srhool Fiiiaiiee l-jjUuliHalifHi Lnu^^Mlt?^: A Moilel Le^rUh,! ive H(»= 
NpfMi^e. 2 Vale He\% of L, iV Hoc. Act ion J2;i J2ij (li)7i); Hilani 
Wllitis liitrar^iaie Ine(iiialitie?^ in Pnlilic ICihlc-ation: The Ohk(* 
for Jiidipial Helief riicler ihc ICqual Prolnlkai Clause, 11)70 Win, 
L. Jiuv. 7, 21j-;i(), 
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(uIiK^atiojial ox]HMulitinTs ami tlir ciuality of pfliicatiuii 
ail assiuiUHl ru!wlati()n uiiflcniying virtually ovwy legal 
roiielusion (Irawn l^y iho irmvin ( om r in tliin vim^^ 
HolatOfi tt) the? tjU('«ti()ji(n| rnlatioiis^liip hotwoon am aiifl 
(lUality m t\w cHiually iinHc^ttlcfl coiitrtJvcM'sy ah; to tlu^ 
pmpcT goalH of a ^yt^tnin of puhlio cvliieatioii/' Ajul 
thr question rogarfliug tlio most clfretivc rolatioiiHliip 
bouwn stato bnarfl^; uf (Mlucation ainl loral Miool boanlH. 
IP tvvim of their rosppcaive rcsponsihilii ies and flogiwK 
of cuntroh is now inulrrguing Hoardiing ro-o:<aniiiia- 
tiuii. Thn liltiiiiato wiHiloni im to (htw anr! rolatCMl 
prohloinH of c^fliicatinii is not likoly to hn (loviufHl for 
all tinu* ovon by the schulars who now so oarnostly flebatc 
the issnos. In nnch Hrcunnstaiicos the jiitlicMary is well 
advised to iu*frain front interposing on tho States in-^ 
flexible conHtitntional rostraints that eoiild eircuniperibe 
or handieap the eontinued research and exiierinieiitation 
m vital to finding oven partial Hohilions to edneational 
problenis and to keeping abreast of ever elmngijig 
eonditionR. 

It nnii^t bo renienibereti alFo that every elaini arising 
under the Kqual Protection Clause Jias i!n])lieations for 

'^'^Tlic f|iinIityHHi^l i'(Hitn)V(M-Hy Iimh HMviviul roiiMdc-nihlf' aiUMi- 
imu Amtnm \hv iKMablp nnthoriijt'H on bolh nrc iIk^ fnllosv- 

iim; C. ^^mvkH, ImMHUiIiiy (H)72): C, Hilh(.nnnn. CnniH in 
CUiHHvmin (JOrO): Ofliro of Ktlui^ntion. IviiNiliir of KdupniifHml 
OpiMH'liiiiiiy (J!)f)fl) (Thn Colnnau HcMMn-l); On Iscpinlify lC(hiHi = 
iHmnU)pi)nrtuniiy {U\72} (Mayniluiii ^I^Hc^lIcMMMiHJ f hifhrii-, 
(K KlpiiuicjrlVis M, L(^vifi. H. HchtMilH nnd Incfiunlify 

(llHiD): Pr(^Ki(hMit's (^snnij n t»n ^vUml FinniifMv ,v//pm, n. 85; SwniH 
Hon, Tlip Co^m^unlity Hc^lnf ienHliip, in Tho Clinll^uige of Clmmv in 
Hchool KinniH'c, lUtli Nnfl lylurnliniinLAHHn. t^jiil'. on H(^Iit,nl Kiimire 
lol (lOOT). 

""'t^vv i\w roKiilirt of ihn 'Yvkuh iluvvmof^ C ninniit lor h HlMlcwidc 
Hurvcy on \\w mn\U of etlucMiion in ilini HinUs I (lovcniorV 
Connnitlep Hv\Hm. nl nf)=ti>.. ^vv nlm Ooid^loin, sapni, n, HH, 
at oll)^/)2^; 8(dHHMiIo, ,s((i}ra, n, SO; anilinniicH cin^d in n. sW.siipnh 
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the relatioiishi]) l.>etwccn national and stato power undor 
our fednral systoni. Qnostions of federalisni arc always 
inhcront in tho proeo^-s of doterniining whetlier a Statr's 
laws arc to bo accorded the traditional presumption of 
constitutionality, or are to ho subjected instead to rigor- 
ous judicial scrutiny. While -'rt|ho niainteiiance of 
the principlos of federalism is a foreniost eonsidnration 
in interpreting any of the portiiient provisions under 
which this Court exaniincs state aetion;'"" it would he 
difficult to iniagiiic a caso having a greater potential 
iinpact on our federal systorn than the one now before 
us, in whicli we are urged to ahrogato gy^tenis of finane- 
ing public education presently in existence in virtually 
every State, 

The foregoing considerations buttress our conclusion 
that Texas' system of public school finance is an inap- 
propriate candidate for strict judiaial scrutiny. Those 
same considorations are relevant to the determination 
whether tliat systein, with its conceded inipcrfectiotis, 
nevertheless boars some rational rolationship to a legiti- 
niate state jDurpose, It is to this question that wo next 
turn our attention, 

III 

The basic contours of the Texas schooi finance system 
have been traced at tho outset of this opinion. We will 
now describe in more detail that system and how it 
operates, as these facts bear directly upon the demands 
of tho Equal Protection Clause, 

Apart from federal assistance, each Texas school re- 
ceives its funds from the State and from its local school 
district On a statewide average, a roughly comparable 

Allied Stores oj OhUh w Hawtn% 3m U, S, 622, 580, m 
(1959) (Mh. JuKTicK Bhknnan, Pfjnnirring) ; KatMenbnch v Morgan 
;m U. R, 041, m, mi (mm] (Mr, Mmki^ Ihwlm, cli^senting). 
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aiiiount of iumh is derived froin each soureo.'^-' The 
State's coiitribution, under the Miniinuin Fountlation 
Progranu was closigncd to provide an adequate niininunn 
/ctlueational offGring in ovory school In the State, Funds 
are distributed to assure that there will be one toacher^ — 
conipensated at the state-supported niininiuin salary— 
for every 25 students/'" Each school district's other 
supportive i^ergonnel are provided for: one iiriiicipal for 
every 30 teaehers; one ''special service'' teacher- 
librarian, nurse, doctor, etc.=for every 20 teachersr*" 
superintendents, vocational instructors, counselors, and 
eclucatoi's for exceptional childrcni are also provided,''-' 
Additional funds are earnmrked for current operating 
expenses, for student transportation J'* and for free 
textbooks/-^ 

The ])rograni is adrninistei^ed by the State Board of 
Education and by the Central Education Agency, which 
also have responsibility for school accreditation-"^ and 
for monitoring the statutory teacher qualification stand- 
ards.''' As refiectod by the 02^ increase in funds allotted 
to tlie Edgewood School District over the last three 
years,'''' the State's financial contribution to education is 
steadily increasing. None of Texas^ school districts, how- 



In 1970 Toxm cxpendod aijproximatply 2.3 billinn cIolIiirH for 
cduraiioii and a liitio over ono billion cunip fnnn the Minirijiiin 
Fouiidation Pmgmin. Tcxag Itecuruh League, utpra, ii. 21), m 2. 

^"'Tcx. Bkiv. Ctulo §10.1;^ (1972). 

''I Id., § UKia 
IiL § 10.15, 

^•^^/f/,, §§ 10.17, inj9 

■''M, §§lfM5, l(3.51-l(l(i:i 

^^I(L, §§ 12,01-12,04, 

^'"M, § lb2H (o). 

^' IcL, 1 113,301 et svq. 

"^Sce ania, at 9-10. 
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pvoi". luis bocMi coiitcMit to roly aloiio on finuls froin tlio 
FoiiiKkitioii PiT)grain. 

By virtiK^ uf tho obligatiuii tu fiilfill it^^ locn] Fmul 
AFJ^igniiKMit, VYVvy (.Imvict inuHt iiii]inpc an ad valnrctH 
tax on proporty luratcHi within it^^ horflors, Tlio V\uu\ 
Assigntnont was closignod to roniain sufficiently Icnv to 
assun^ that oacli district woultl Imve somo ability to 
])i'ovith* a nioro enricliecl cHluoational ])r()gi^a)n/'^' Mvory 
flistricit 8Up])kM!iontH its founclation grant in this niaiuior. 
fn mvno flistriots tho loenl proporty tax contribution m 
insubstantial, as in I^]flgn\vootl wIkm'o tho Mupiiioniont 
was only $2G p(*r ])ii])il in lUUT. In otluM* districts tho 
local share* may far oxccod cvoii the total Foundation 
grant. In part, local (lilToi'cnccs arc attributable to (lif- 
foronccR in tho rates of taxation or in the degree to which 
tho niarket value for any cat(*gory of ])ro])erty varies from 
its assessed value.'"'' The greatest intci^listriet di^^parities, 
however, are attributable to dilTei'eiieos in tlie aniount of 
assef^sablo iJrQ])erty available within any rlii^tric't, TIiopg 
(liBtricts that have more ])roperty, or more valuable jirop- 
(M^ty, have a greater {uipahility for su|)pl{Mncnting state 
funds. In large measure, tliose.aclclitional local i^cvenues 
are devoted to paying higher salaries to niore teaehors. 
Therefore, the primary (listingni^hing attiibutos of schools 
in ])roperty-affluent districts are lowoi' pupil-toacher ratios 
and higher salary schedules^'" 



Gihncr^Aikun Coiiiinittce, ^itpra, lu 15, at 1/3. 
^""Tlinro U no unifona HlalDwidc n^^^^umimn imwiwv in Tv\n^, 
Cuininprcinl lirnjHUMy, fur rxnin])l(^ niigln U? iiinihI nl HiKi of 
innrkef vmIuo iii mi} vimnVy nnd ui 1)0% in iinotluM% Y Go\Tnior'ri 
('onnnittcM' HoporL nl 25-20: Uvrkv., Cnnif rale, Morgan Wiiilt', 
^iiipra, n. at 600-007 ii, Jff, 

T('xnK Hcwnrc'li Lra^uc, Mupra, n. 20, {it 18, Texan, iii tliis 
rpganl, Ik ant uiilike mm inhw Htaic'^. Oiio (•oninHMi!nt(ir imn nh- 
Ht»rvo(l that "(li^^paritii'H in oNiK'nilinirrH aji]}car to hp lai'^cily (x- 
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This, thru, is thr himv (iUtliiK* of ihv Texas finaiuT 
stnu^turo, litH'aiiHr* of flinnroiK^os in rx|)riulituiT Irvrls 
Oinnmoiwil by {lispaiitic's in property tax innoino, ap- 
1)o11poh c'laiin that (^liilch^on in aBUwnl iiytvivi^ ha.vo 
Ik^oii iiiado tho suhjcot of iiividioiiR (lisei'iiiiiiiatioiL Tlw 
District C oina fdUiHl that tho Rtato Iiad failnd evcMi ''to 
(*stal)li8h a rraj^uiialilc InM^ Urv a HystcMti (hat I'c^hiiIis 
in (HfTeroiit of \wv pupil oxp(Mulitur(\ m7 V. 8i!p|).. 
at 284. Wc^ fHsagiw. 

pliiiiu'd iiy vnriniifMi^ in tcnrlu^r Hiilarits." Sininii. supnt. w, i\2. ni 
4I;i 

Ah itrc*vinii?:ly iiitftML \rK\ i\vvm]\ii\uyn\ix u. Sii^ sitprn, \\w i^Kli-ui tti 
wliii^li the' (jUMliiy ui" riiiiiNU itui ynrlcH with !*xp!^!i*iinMv jnipil \s 
(Ic'hMUMl iiMMJiit'IifsiviOy Isy ilu- jiuhi i hnimhi lul HiinhiifH of luililir rtlu^ 
riitioiK Wjiilc* nil mmld niivi'i^ \\u\\ \\mv \^ m (Mirn^Intimf up Ui ilic 
pfjiiii (if prnviilin^ the vvimnmH] cHHcnti^il^ in fnf-ilitiPr^ niici nrndtMitir 
oppMriuiuiicv, \\\v w\w^ (if m'l^iv^i i\y\iavv<-m-\\\ WwUnlv \\w pllVi'i on 
thn (jMnlity of i-j|ij(>;iiicns of pnpiPn-o-lHM' m\\n^ nml of hi*rlii.r tpnclirr 
Halnry Hrlii^tliilc^N, A', Ofliro of l-Murni iiui, snprn, w. sil, nl 
Tli(^ Htatr Iniulinir in MN^xm?? i^^ cin^^jirncfi m np^\m\ (ni fho n\-i'rMLr(s oik* 
t(virIi(M' f<)r vvovy 2^ ^Mulcni.^, wliloli i;^ coiiHidrnM! lo he' n fnvornhli- 
ratio ijy iiuj^i ^iniulnrdH. WhrilH^r ilir liiiiiiinnin ^alnry of ^njlOO jkt 
yc>nr in HtifIiri(Mit in Tpxnr^ in nlirnrt cjnnlinpfl trMi'lH^rs inay In* niorc 
.<lobntaI)h\ di^pnidin^ lit ninjor p-iri ninm ]\\v Uu'twum i\( ihv Mi^ol 
(liHti'ici, Hni Www M])p(vir?j ifj litilf^ cMiipiripalMlnin tluif Htippon^; 
tho ndvniitngo nf -iny pariifMilar pniiil-K^ncIicr ratio ijr tlial iUwunwni^ 
\hv vk\^\viwo of a (li^piMuiMhlr (M.rrelatioti IicMwiMai i\w Itnul of jntlilir 
Hcliooi Iraciu'rH^ ^i\h\vm and (lualiiy of {\\viv cla^Hrooiu iiiHtrnu- 
lirnn An intraiMablo ijrohloin in dralin^ wiih tpachcrH* Hahirirn U iho 
aljHfMHMs np }() tlfjH i\un% nf Kiii^^factory trclinifinc^ [(jr .ind^iiii^ 
ilmr ahiliiy or pja'fonnniHM*. Hj^latiN^'ly fo\y hcIiooI My?<(oniH liavp 
inrrit plann n( nny kiml, with !h(' rc^nh that luMcher^' snhwk^ an' 
il>^nany incrpiiHnd arro^K th(' lunml in a way wliij^h ^mhIh to rcAvard thn 
k-M^t dcHPivitm nn tiiP Hanip haHH \ \w num dcHcaTiiiy:, Halnrici^ are 
iiNnMlly rai^cnl autnniatic'ally on Ilu* l^a^^iK of \v\mh ni ^vrvuv nut] 
nri^ordinii in prc^ddonninc^d '^HtppH/' c^xtrndijiir o\'Pr l()=to=j2 v(^ar 
IH'ri(MlH, 
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In its reliance on state as well as local resoureos, the 
Texas system is coniparable to the systems oniployecl 
in virtually every other State.^"- The power to tax local 
property for educational purposes has boeii reoognii^ed 
in Texas at least since 1SS3,^'^^ When the growth of 
commercial and industrial centers and accompanying 
shifts in population began to create disparities in local 
resources, Texas undertook a program calling for a con^ 
siderable investnient of state fiinds. 

The ^^foundation grant*' theory upon which Texas 
educators based the Gilmer-Aiken bills, was a product 
of the pioneering work of two New York educational ro^ 
formers in the lOSOs/George Rtrayer and Robert M, 
Haig.^^'^ Their efforts were devoted to establishing a 
moans of guaraiiteeing a minimum statowide educational 
program without sacriflcing the vital element of local 



PTOidont*^ Commji on Srlioul Finance, ^Npra, lu So, at 13. tJniii 
rorcntly, Hnwali wii-^ \\w only Stato that nmintainod a puroly j^taln^ 
funded oduuational lirogranu In 19(W, however, that State ainended 
i\H ediicutional finance gtatutn to prnnlt countirH to rdlot-t addi- 
tional fundn loyally and spend those amounts on it^ schuok The 
rationale for that reecnt legislative choice in instruct ive on the 
(jiiestion beforG tho Court today: 

'•Undor existing law, counties are prt'chided from doin^ anvfhin^ 
in thi8 area, oven to spend their awn fund^ if they ho deHirn. Thi^^ 
corrective legislation k urgently ncrded in order to allow counties 
to go above and beyond the Slaters standards and provide' educ-a- 
tional fac'ilitiei^ an good as the people of the counties want and 
are willing to pay for. Allowing local communities to go above 
and beyond egtablighcd minimnmH provided for their people enctjiir^ 
agen the beat featuros of democratic government." Haw Hp^m T mw^ 
Art, 3S, § 1 (19GS). 

See text aeeonipanying n. 7, siipra. 
J"^a, Btrayer H, Haig, The Flnnncing of ICdueation in the State 
of New York (1923). For a thorough aimlym of the contribution 
of thene reformnrH and of the prior and subs(H|uent hintorv of ediu 
eatioiial finance, ^oe J. Coons, W. Cluno it S. Siigannun Mupra n III 
tit • ' . 
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participation. The Strayor^Haig thesis ro])rosGiit(>d an 
accoininoclation between these two coniijotiiig forces. As 
articulated by Professor Colcnian: 

"The history of education since the industrial rovolu- 
tion shows a contiiuial struggle bctwoeii two forces: 
the desire by niembers of society to have educational 
op])ortunity for al! children, and the desire of each 
family to ijrovido tlic best education it can afford for 
its own children," 

The Texas systeni of school finance is resjjonsive to 
these two forces, While assuring a basic ethication for 
every child ni the State, it porrnits and encourages a large 
inoasure of participation in and control of each district's 
schools at the local level. I,, an era that has witnessed a 
consistent trend toward centralization of the functions of 
govcrnnient, local sharing of responsibility for jjublic edu- 
cation has survived. The merit of local control was recog- 
ni>!od last Term in both tlie majority and dissenting opin- 
ions in U nfjht V. Council of the City of Emporia 407 U S 
4ol (lU-2). Mh. Justice Stewaht stated there that 
Id Jirect control over decisions vitally affecting the educa- 
tion of one's children is a need that is strongly felt in our 
society." Id., at 400. The Chibf Justice, in his dis- 
sent, agreed that "(1 local control is not only vital to con- 
tirmod public support of the schools, but it is of over- 
fiding importance from an educational standpoint as 
svcll. Id., at 478. 

The persistence, of attachment to government at 
the lowest level where education is concerneti reflects 
the depth of commitment of its supporters. In jmi-t 
local control means, as Professor Coleman suggests; tlie 
freedom to devote more money to the education of one's 
children, Equally important, however, is tlie opportunity 

'''"■f. Coons, W. Cltmn a Sngnrnian, mipm, „. m, Fonnvord bv 
■JiimuB b, Coleiimn, at vii. , ' ■ 
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it uffors for luirticipation iii tlie- drcimonHnaking jiroc- 
QBH that dotmiiiiios huw tlioso local tax dollars will hp 
spent, Kacli locality is free to tailor locnil programs to 
local nvo(\n.. I^Iuralisiii also aiiorcls sonio oi)])()rtuiilty 
toi' expcriinoiitation. innovation, aiul a linaltliy eoinpc^ti- 
tion for oducational oxrollonccv An analogy to tho 
Nation-Stato rnlatiniishi]) in our federal systoni socnis 
uniquely a])propriatc, Mr, JusticD Brandois iflontifiod 
as one of the ])cc!uliar strengths of our forin of govern- 
inent oach Htato s freedom to ''serve as a laboratory , . , 
uiid try novel social and ecunumic cx])oriiiients."' No 
area of social concern stnndB to ])rofit more from a multi- 
])licity of viewpoints and from a diversity of ap]iroaches 
than doc§ iniblic education. 

Appellees do iiot question the ])ropri(?ty of Texas' 
dedication to local control of education. To thcoontrary. 
they attack tho school fiiiance system ]3rocisoly l)ecausc\ 
in their view, it does not ])rovide the same level of local 
control and fiscal flexibility in all districts. A])])elloes 
suggost that local control could be presei'ved and jiro- 
moted under other finaiicing systems that resulted in 
inore equality iii educatioiial expenditures, While it is 
no doubt true that reliance on local property taxation 
for school revenues ]irovides loss freedom of choice with re- 
spect to ex])Gnditures for sonio districts than for others.'"' 



Nvw Stair Ivv Clk v, Lcibmahu, 2S5 U, 21)2, 'M), 311 ( ll):|2). 
i"* Mu. JuHTirK Winric HiiMUt^HiH in his (lymn Umt tlm Tm\t^ 
KVHtein vic)Int(¥ tho K({m\ Pvowvium Onn^v hinmiHi^ iIk* nm\n^ \\ huT^ 
f'vlvctvd tn oirncluan* iiH inmvr^t in Umil antfuioiiiy tail tn ^iiarnntop 
ccjinijlrfo frmloin of v\m)\vq in tnTiy (liHtrid. llv plncc^ HjHtriul 
t'lnplin^iH (ill tiic Htniutory provi^ioii iliat c^^tnbliHliPH u mnxiiniiin mtn 
(!f SIJO JHM' SIOO vnlnniioii nt wliich n Uwiil fvhonl (iMrm umy tnx 
for Hvhud niniiutMianrc. Tt'x. K(\\u\ Cudc § 2()j)4 ({1) (I1)T2). The 
inniiitcimiirc' nitc in lulgowcKuI wIhmi iIiIh canp wan lili^nfod in ilic 
!)imri(M Ccum wa^ SM per SHH), i)nrcly cinc-third of tho anowable 
miu, (Tho lax rate of AIM por SHK), r^cr* ji, 7, supra. \h ihv t'fjiiali^cd 
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thn existence of ''same inequality'' in the nmiii»er in 
which the State's rationale is acliievcMl k nut alone a 
sufiiciont baHis for striking (h)Wn the (Mitire systenu 
MvOumuh w Maryland 300 T'. S, 420. 425-420 {li)01). 
It nmy not be concienined minply because it ini]3erfeetly 
effeetimtes the State's goals. Dmdridgv \\ Willkims, 3f)7 
U. S., at 4Sn. Xoi^ must the fiimiieing system fail be- 
cause, as a])])(0](^es sfuggest. other niethocls of satisfying 
the State s intorost. which occasion "less drastic" 
clisiiarities in expenditures, might be conceivod. Only 
where state action impinges oil tlie exercise of funda= 
mental constitutional rights oi' liberties must it Ije found 
to have chosen the least i^estiictive alternative. Cf. Dunn 
\\ lihimHtvin, 405 II 830. 343 (1072); Shvlton v. 
Tucker, 304 U. 8. 470, 488 (1060), It is also well to 
remeinber that even those disti^icts that have reduced 
ability to make free tleeisioiis with respeet to how much 
they spend on education Btill retain uiidei^ tlie jiresent sys- 
teu) a large measure of authui'ity as to how availalile 
funds will b(> alloeated. They further enjoy the power 
to make numei'ous other tiecnsions with respect to the 
operatiuii of the schools,"" The people of Texas may be 

YiWi' i'ov inaintunniH'tf niiil lor the refin'Mioni ol' hond^.) ApiuOIfM'^ clo 
not clniin tlint tliu vvWiu^ prc^^ciiily hnrn cIc^Hinul inx uwrvim^H In i^dgc*- 
\V(hh1 or in niiy other Tmi^ (li^iriiM. Thcivfons ihn ruiiHlitiuioiiahty 
nt' thnt Htntutury pniviHion in noi ht^fun' iih nnd imm nwnii litiunlion 
ill a viii^v in whirh it in in'oiK^iiy pro^iMitod. (JL ilurtjravv \\ Kirk, 

m V. Supp, w tMD Fhu lurij). vimiwd, 401 ^'m (mi), 

'"^Mh. JeKrH'JO Mahhh.mj. hImHv^ in hi^ diH^eniiiijr opinion thnt 
thf^ HtiUi'V aHHCMMiMl intt^'i^Hi in U)vn\ rontro! is a "incre Hhiiin/' pmi, 
p. no, aiiil thai it han \)vvn {AWnvil m\ an a h'^itiinato justilif^ation 
hiU "an an <mnw . for intmll^t ric^t itUKiunhty.-' hL, nt 50. In 
addition to uHHt^rtiiig that local cujiitrol woidd hv pro^^crved and pon- 
Hibly bvWvv avvrvil wudvv inUvv HyHtonij^— a i^Jii^iidiTat ion that wu 
niui irr(*lovant jor porpuHc ol\ dcMadinir \vh«Mh('r tho ^y^ivm nmy ho 
said to bn Hopponcul by a li'^itiinatf' and nmHonabh* him^^\\n^ i\y^ 
^vn\ sitggostH that T(^NnH' hick u\' good t'niiii may be dcmonHt rated 



48 SAN ANTONIO SCHOOT. DISTRTCT v. HODinGUEX 



justified in believing tliat otlier systonis of scliool fiiiaiice, 
whicli place inoro of tlie finaneia] respoiisibility in the 
liancls of the State, will result in a coniparablc lessening 
of desired local autonoiny. That is, they may believe 
that along witli increased coritro] of tlie purse strings 

by rxamining tho OKiviM in which \ho Stntn nlrrndy ninintnin?^ ron- 
Hidnrnhlr rnntroL Thr Siatn. wn nro tokL rrgnhitPH ''ihr mo^t minuto 
fintnils of lornl public nduf'ntion/' ihi(L, inc^hiclini; textbook ndPcMion, 
tonrhrr fjimliflrntion^, and iho lon^th of tho nciinol day. Tim hh^qt^ 
tm\, that ffrniiini* lonil control diw^ not c^xi^t lii Texas, dimply 
rannot bo Fupportod, It in abundantly refntod by the elnboratr 
Htafutory di%'iHi{jn of rp^pon^ihihtifv j^et ntit in llio Toxa^^ Echication 
. Codo. Although jioliry docaHion-inaking and suporvimon iii rortnin 
are rtvrrvod to tho tho day-to-finy authority over the 

''nianagnmnu and controP' of all pubHc (Ocmontary nnd soronchiry 
?^rhool^ iM sfjuaroly plncod on tbr locnl school boards. Tox. Ediic. 
Codu §§ 17.01, 23.21) (1972). Among the innnmcrnblc ?i)rcific powerH 
of the Ipcal ^rhonl aiuhoriiirs arc thn fnllowins: the pownr of rniinont 
domaiii to acquirr land for iho ron^tniction of school facilities, id., 
§g 17.26, 23,2(i; the power to hire and torniinnta teachers and other 
pernonncb ul., gg 1:1101-^13,10-]; the power to dcHignate cnoditioni^ of 
teacher enii)loyment nnd to establish certain ^^tandard^ of edueatioual 
l)olicy, i(L, §13.901; the power to maintain order and di^ciphiic, 
id., §21,305. including the prerogntive to HUHpend Htiidents lor dig- 
ciplinnry reasons. i(L, §21,301; the power to decide whether to ofTer 
a kindergarten progrnin, i(L, §§ 2L131=21,13o, or a vorational train- 
inj? propiram, id, §21.111, or n prograni of sijeeial edtication for 
the Imndinapped, irL, §11,10; the power to rontrol the ii^^ignment 
and tniUHfcr of students, id, §§21,074-21.080; and the power to 
operate and maintain a srhool bus program, id., §16,52, See alno 
Parvis \\ LaMw^quv hid. School Dist., 32S F. Snpp, fi3S, 642=043 
(SD Tex, 1971), reversed. Am F. 2d 1054 {CA5 1972); Nichok 
\\ Aldinu liuL School DiH,, 350 S, W. 2d 1S2 (Tex, Civ, App, 1002), 
Lpeal school boardj^ also dcterminn attendance zone^sj locatioii of 
now snhonb, eloHing of old onen, school attendnnec hourrf (within 
limits), grading and promotion policioH Hidijeet to general guide- 
linoHj roerentional and athletic policies, and a nnTiad of other mat- 
lufH in the routine of Hchool adnnniE^tration, It eannot be ^eriounly 
doiibted thiit in Toxan education remains largely a local function, * 
and that the preponderating bulk of all decisionH nfTecting the 
HrhoolH are made and cxecnted at the local level, guaranteoing the 
greatest participation by thoHo most directly concerned. 

EKLC 
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at tlie state Invol will go. incTOasnd coiitrol ov(?r local 

Appcllnes furthor iirgo that tho Texas system is uncon- 
stitutionally arbitrary bc*cause it allows tho availabilitj' 
of local taxable resources to turn on "happGnstance/' 
They see no justification for a system that allows, as 
they contond, the quality of education to fluctuate on. the 
basis of the fortuitous positioning of the boundary lines 
of political subdivisions and the location of valuable com- 
mercial and industrial property. But any sehenie of 
local taxation™irideed the very existence of identifiable 
local governmental units—rcquireB the establishment of 

^"■'This tlicmf'^tiiHl gmnpr ^\i\\v (*(introl ovor funding will loncl 
to grratcr stato powor with rapnet to lornl DciiK'ntionMl pro^nun? 
and iiolirin^^ — a rcriirfon! ono in tho litonituro on finiinring liiihlic' 
Gfhipatinn. Profn?^Hor Simony in \m ihouRhtful analysis of the po- 
Ijtiral ramifioatifuiH of \\m viw, Htatcs that f)n(^ of the mo^t likely 
ccmgcqiicnc't»H of thr J)i?^trirt Court's dcciHioii would be? an incToai^o 
ill thr ('tint rnligat ion of ^rhool finance antl an iiUTcaHi* in the px- 
tcnt of rolInetivD hnrgainin^ by toarhor uninns at tlip ntato 
IcvpL Hp HupffOKtN that the ^nbjtu^tK Un bargaining iiiny inehulp 
many "non-salary'' itcnin, mvh an toarhin^ loadH; v\am mo, rurrirnlar 
and program chnlppH, (lUGstioiiH of Htiiclpnt diypiplinn, and snirrtion 
of Mdmini^trativp pcrsonnol^ — ninitors traditionally docidc'd hurotofort* 
at thp loral level. Blmon, supr a, n. 02, at 4;H='l3f). See, (^ 
Colonian^ T\n\ Struggle for Cnntrol of Education, in Education anfl 
Social T*oliry: Local Control of Edurntion fi4, 77-79 (BoworH, Hoiij^cgo 
*fc Dyke ed, 1970) \ J. Conant, The Child, The Parent, and Tim State 
27 (1969) C'UnlcH^ a local community^ through its school board, has 
HQiiie cnntrol over the j)iirftiej there can bo little real feeling in 
thn comimniity thai ?^chnnlH are in fact local schools, . . J'); HowCj 
Anatomy of a Revohition, in Rat. Row 84, SS (Nov. 20, 1971) 
(''It m an UKmn of American politic?? that control and power follow 
money, . . /') i Hiitchin?¥on, State-Admini^terod Locally-Shared Taxos 
21 (WM) ("[Sjtato administration of taxation is the first Htep to- 
ward ^tnte control of iho functions ^^npported by thcHO taxes. . . 
Irref^pectivo of whether one roRards nuch progpociH as detrltnontalj 
or whether ho agrees? that the conHnquenco is hiovitablo, it- cortainly^ 
caniiot be doubt cd that there a rationid hamB tor this concDrn on 
the part of parentH, educators, and legi.^lalorg. 

EKLC 



30 SAX AXTOXrO SCHOOL DISTRICT r. liODHKU l-Z 



jurisdictiuiial bountlarics tlmt arc inevitably arbitrury. 
It is oqiially inovitabln that some localities are goiiig 
to lie blcssecl with inorc taxable assets than otiiors,"" Xur 
is local wealth a static quantity. Changes in the level 
of taxable wealth within any fiistrict may result from 
any number of events, sonie of whicli local rcsitlonts 
call and do iiifluonoe. For instance, commorcia] arid 
industrial on terprisos may bo encouraged to locate within 
a district by various actions— public and private. 

Moreover, if local taxation for local expenditure is an 
unconstitutional iiiethod of providing for education then 
it may be an equally imporniissible means of iiroviding 
otlier ne •essary services customarily financed largely fron^I 
local iiro;)erty taxes, including local ])o]ice and fire iirotee- 
tion, pub'ic health and hospitals, and i)ublic utility facili- 
ties of various kinds, We peraeive no justification foi' 
such a severe (leuegrntion of local ])roi)erty taxation and 
control as v.ould follow from api)ellees' contentions. It 
lias simply never been within the constitutional preroga- 
tive of this Coui't to nullify statewide measures for finana- 
ing public sers'lces merely Iiecauso the burdens or benefits 
thereof fall unevenly depending ui)on the relative wealtli 
of tlie i)olitieal subdivisions in wliich citizens live. 

In suni, to tlie extent that the Texas system of school 
finance results in unequal cxiienditures between children 
svho liappen to reside in different districts, we cannot say 
that such di.sparitios are tlie jiroduct of a systcni that 
is so irrational as to be invidiously diseriminatoi-y. 
Tcxasjuis aekiiowlodgod its shortcomings and has pier- 

"■;T1,w Ccirl Imn never rioiihtpcl tho Droiiricty nf maintiiiniiiK 
liolitirnl ,«ubtiivwiniiH within die Stntiv ;ind Im,^ ncvor fminrl in Hip 
kqiml Protcftion Ciaura niiy iwr «■ nil(. of •^im-ilorinl iinifoniiilv " 
McOuimn v. M„n,la,ul, Hm U. S, 420, 427 (1901). See ni,™ Oriljln 
V. Count!/ ^^'hiwl Board of I'vinnv Edward Count,,, m U H ''IS 
•JaO-v'Sl (lUiin; Snhburg v, Mnriiluml, m\ V. R. MR (lfW4) Cf' 
IM^! Kdumuon «/ Mmko(i,, v, Oklnhomu, 409 F. 2A OOfl, fiOS 
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sistciitly (Mulea^'CJ^ccI— not without muw mvccm—to 
anicliurato the* {lifffM'Piiers in lovols of nxpoiuliturns witlu 
out ^LUM'ifieing tlio boiipfitR of local participatioih The 
Toxas phin is not thc^ result of hurriocL ill-eunc'civofi 
IpgislatioiK It certainly is not the pimkiet of pur- 
posoful (liseriniiiuition against any grouj) or class, Oii 
the contrary, it is rooted in deeacles of experience in 
Texas and elsewhere, and in niajor part is the product 
of responsible studies by qualified people. In giving 
substance to the presumption of validity to whicli the 
Texas system is entitlecL Liurhcy w Xatiannl Carbonic 
Gas Co., 220 l\ 8. 01. 78 (1911), it is impurtant to 
rcineniber that at every stage of its developinent it has 
constituted a ''rough aeconunodation" of interests in an 
effort to arrive at i)raetieal and workable solutions. 
Mclropolis Thmlra Co. v. City of Chicago, 228 U. 
09-70 (1913). One also niust renieinber tliat the systeni 
here challenged is not peculiar to Texas ur to any other 
Htate. In its essential characteristics the Texas plan for 
financing public education reHects what niany educators 
for a half century have thought was an enlightened ap- 
proach to a problem for which there is no perfect solution. 
We are unwilling to assume for ourselves a level of 
wisdom superior to that of legislators, scholars, and edu- 
cational authorities in 49 States, especially where the 
alternatives pi'oposed are only recently conceived and no- 
where yet tested. The constitutional standard under the 
li^qual Protection Clause is whether tlio challenged state 
action rationally furthers a legitimate state i)Ur]3ose or 

interest. McGiinnsv. Roysta?r~l}. fi.~,- (1973). 

We hold that the Texas plan abundantly satisfies this 
stanclard. 

IV 

In light of the considerable attention that has focused 
on tlie District Court opinion in tliis case and on its 
California i3redecossor, Serrano \\ Priest, 00 CaL Rptr. 
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001, 487 P. 2(1 1241, o C^aL M n84 (1<)71). a (.autionary 
puRtBcript scMMus approinuato. It vannut hv qumUmvd 
that the eonstitutiomi jiidginoiit midiod by the ])i?^trict 
Court nnd ai)provor| hy our flissoiitiiig hmthcrs tnchiy 
would uccasioii in Texas aiid clscnvhore an unprcTOcientod 
uplioaval in |)uh!ic eduratio!!. hLvw mininontators have 
enncluded that, whatcvor the eoutours of the alternative 
financing programs tliat might he deviwfH] and approvefh 
the result coulrl not avoid being a benefirial one. But. 
just as there is nothing simple about the constitutional 
issues involved in these casus, there is nothing simple or 
eertain about pi'edieting the eonseque!iees of massive 
change in the financing and control of public education. 
Those who have de%^oted the most thoughtful attention 
to the practical ramifications of these canes have found 
no clear or depeiuiable answers anrl thoir scholarship 
reflects no such unqualified eonfidenee in the desirability 
of cnmjnetely uprooting the existing systcnn 

The compleruty of these problems is denionstratccl by 
the lack of consensus with respect to whether it may be 
said with aiiy assurance that the poor, the racial minori- 
ties, or the children in overburdened core-city school dis- 
tricts would be benefitted by abrogation, of traditional 
modes of fiiiancing education. Unless there is to be a 
substantial increase in state expeiiditures on education 
across the board=an event tlie likelihood of which is 
0])en to considerable question "'—these groui)s stand to 



»»iAny ultornativc that calk for Hignifinnit iiicroascs in expendi- 
tures for education^ wlietlicr finanrud throiigh incrcason in property 
taxation or thrmigh othor muroo^ of tax dollars sudi m income and 
mdm taxes, is eortain to encounter political barriers. At a time 
when no/irly every State and locality k suffering from fiseal under- 
nourishment, and with demands for serviees of all kind« burgeonii^g 
and with weary !ux|)aycrs already resisting tax increaKos, fheio is 
eonsidenibic reason to (|ue^tion , whet her n doeision of this Court 
nullifying present state taxing systems would result in a marked 
increjise in the finaneial commitment to education. See Senate Select 
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rvalho gfliiiR in loriiis of incrcaFOfl por pupil nNpoiiflitiiro^ 
only if they rc'^^ifle in clistricts that proHontly ^priid at 
relatively low levels, h c in those (HstrietB that woulrl 
benefit from tlu^ reclistrihutioh of existing re.'flouree,^, 
Yet reeent stuclieR have indieated that the poorest fam- 
ilies are not invariably clustered in the most impeeiuiiouR 
sehool districts/^'^ Nor duos it now appear that there i^ 
any inoro than a randoni ehiince that raeial ininoritieR are 
concentrated in property-poor diHtrictsJ^'* Afklitionally, 
several research projects have concluded that any financ- 
ing alternative designed to achieve a greater equality of 

C'oniiTi, tm Ki\ml r:dm*ntionnl Ojipoptiiiii! y, 02d Coiig., 2d S<^h,, 
Tnwnrd KiiUmI I'ifiurnt ioiinl OjiiKirf unity (Coninu Priiit 

li)72); Rcrkc tl^ On 11m linn, Scrnviti v. Priest: MiloHt{)nt' or MillHtuni^ 
for Srlionl Finniu'o, 21 J. Piih, L. 23, 25-20 (1072); Simon, supra, 
n, 02, nt 420^21. In Tnxa^ it hnn Iwn ndrulntpfl ihnt §2,4 hilllon 
of afiditlunal nrliofd finul;^ wonhl i)c* n*(iiiin'd tt) Ijpiiig nil HrhooU 
ill that Rtatn up to tiif' jsn^Heiii iovol of f^xpriiditurp of nil l)iit tho 
wnalthio^it dintrirtH — an amoinit morn than doul)!r that ourrontly be- 
ing Hpont on ofhiealion. ToxaH noHearch Li'M^tm, supra, n. 20^ nt 
An awirii^ atnnc brief filod on bc*half of almost 30 Rtatcn. 
foriiHing on iIu'ho praetirnl r<niH0fHii'n£'OH, finiinr^ with Homr jiiKtiflrn- 
tio!! that ''racdi of tlir tiiHirrFiiinrd ^^tntoH , / , woulci ^tilTi-r sovoro 
ftnaaoinl tftringoiu^y." Briof of Amiri Cuvinr in Su])port of Ap- 
pHIantH, at 2 (filnd by Aity. Gen. of Md. bt ah). 

^'^Sre Note, mipra, n, 53, Beo iiho authorilieH cited n. 114, itifra. 

^^^^ See Gtildsitein, supra, n, at 520; C. JcnekH, supra, n. SB, 
al 27; U. Criinm'n on Civil TUghtn, Inefiiiality in School Fiiiane- 
ing: The Hole of the Law 37 (1972). .L Coons, Clunc t^: Sugar- 
man, mipra, n, lo, at 35(M57 n. 47, have noted tliat in Cnliforni/ij for 
example, ''59% of minority Htiideiit?^ live in distrit'tri above the median 
average valuation per pupil.'' In Bexar County by far the 
largest distriet— th.D San Antonio Indejiendeiit School Dis- 
trict—is above the local average in both the nmount of taxable 
wealth pe. pii])il and in inedian fatnily innonie, Yet 72% of itn 
Htudentg are Mexican-Americans. And, in 1967-^1968 it Mpent only 
a. very few dollara lorn per pupil than the North Kant and Kortli 
Side Tntlependent School Dje^triets^, which have only 7% and ls% 
Moxiean-Ameriean enrollmont reHpeetively, BerkOj Cnrnevale, 
Morgan & WhitOj supraj n, 29^ at 073. 
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oxpPiiditiirt^H in likrly tci hml to liiglior laxation and hsxvv 
pfhipntiniui] ('xiHMuliiun'?^ in \]w imhn' \iv\mi\ nMitom"' a 
rc^^ult tluit woiilfl (>xaf(>rl»at(^ rathc'p than aniolicjratc* oxist- 
intr (•onflitinnR iii tliORo aroas. 

These j)raetiral ooiiRidoratioiis. of (hjiiiw, ])lay no ro]o 
in tho acljudirntion of tho mnF^tituti{)im] muvn proscMited 
horn. But thoy m've to hiM:h]ight tho svisdoin of tho 
tnifhtionn] liniitations on tliis (/ourt's funotioiu Tho 
oonsidoration and initiation of fnndaniontal rofornis with 
ro^poot to stato taxation and ochjcation aro inattors ro- 
sorvod foi' tlio logiglativf* ])rDoo8sos of tho variou?? Statoj^. 
and wo do no violGncc to tlio values of fodorahsin and 
sopamtia!! of powors hy staying our hand. Wo hardly 
nood add that this Courts action today is not to ho 
viewed aH placing its judicial inipriinatur on the status 
quo, Tlic need is apparont for refonn in tax syHtonis 
wiiich may well have roliod too long and too heavily 
on tho local proi)crty tax: And oortaiiily iniiovativo n(>w 
thinking as to public ofhieation, its inotJiods and its fmid- 
iiig. is necessary to assure both a higher level of quality 
and greater unifonnity of ujipurtiniity, Tiiese niatters 
merit tho continued attentinii of the sciiolars who already 
have contributed mueh by their challenges. But the 
ultiinate solutions must come from the lawiiiakers and 
from the democralic pressures of those who olecf them. 



Sou Sonnto movi Comm. on Kqiml mnvntUmnl npponuaii v, 
l);icl Cong., 2tl pPHH. Ih^hph in Bdionl Finance 129 (Cnnmi. Prim 10712) 
(inonognipli ouritlocl -InKiniiicM. in Hrlmol I'innnre^' prepared by 
Pmicm^v, Berkc^ and Oiilniiaii); I'. «. Olfirr of KducMtmii, Flmmv^ 
oi Lnrgu-City Hrhool HyHtmiH: A Coniparaiive AnalvsiH (1072) 
(HKW publieation); V. S, Coinni^n nii Civil Highls, Hupra, n, J 13. 
at :i;MU; Pinion, suprcu n. m, at 410'=411, 4lS. 
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Han Aiitrmio IiHlc^ptMulcMit ^vUuul 

IMarHi 21, 10731 

Mm. ,]v^v\rv: ^rKWAwv, fM)iH*iirriiig. 

^rho iiunlunl of finnnriiig piihlic^ hoIuk)!^ ill Toxn^, as 
ill aliuu^t ovcry olhor 8tat(\ has lT^?l^lt^(l in a systtMii of 
piiblin (HliK^atiun that can fairly bo ilomvWwd m Hmotic 
and unjni^tJ It clues not follow, iunvover. aiul I cainiul 
hnfl, that tlii8 syHtoni violator ilia ( unfititution of tlio 
Vmtrt] Htntop, I join the n])iiiioii anrl juclgiiiont of tlio 
Court bocauso I ain convinm! that any othtM^ coor^o 
would nmrk an extraordinary doparturo from i^rinciphHl 
luljufliratioii uuflnr the Equal Protection Claii^e of the 
Fourtennth Aniondinent, The uneliarted diroctions of 
such a deiiarture are suggested. T thuik by the imagina^ 
tive dissenting opinion niy Brother Mahbhall has filerl 
today. 

rnUkn other provisions of the Constitution, the Ecjual 
Proteetioii Clause eonfers no substantive rights and ere= 
ate^ no substantive liberties,^ The functioii of the Kqual 

^Hoo Xc^w Yuvk 7nnt% M;trdi IJ. Jl)7:i ii. ]. vol 1, 
^Tlu^n^ l< unv mniiUv vKvvptUm to \\w ahnvn ^fMUMiKMit : li har^ 
Uvvn oHifibliHhofl in iTMTMt yearn ihat ihv Kf|iin! PnucM'tiim C\n\m^ 
vimhv^ liie Hinwtnniivo riMla la imrlin|mio tm an (ujual Im^in wiih 
othor qtialifitMl V(norH whenpvrr tin- Rlatr haH ndopWil an dprforal 
]mnv^H for fltMerniining who will ropn'^^cni nny i^(%u\m u'\ i\w Htnu^V 
l^npnlaiiun. Sec, (^ Ifci/ualik y. Slm^, 1^77 m: Knunvr v. 
rnum Svlinul Disirirt, im V, 021: Diam v. filumstnN, m V. 



( )n App(»nl fvuui ihv 
UniKHl Htalej^ I)iH= 
triet ( oiM't foi^ the 
\\'eHt{*rn DintricM of 
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Prptoction Clauso, rather, siniply to nu'asinT tlw 
validity of ctrmifiratiuus created by ntatc laws, 

Thoro is Imrflly a law on the buoks that tines not anVc^t 
some i)eu])Ie differently froin others. But the basie eoii- 
cerii of the Equal Prntectiou Clause is with state legisla- 
tion whose purpose or effect is to create^ diserete and 
(jhjectivel/ identifiable classes ■ And with respect to such 
legislation, it has long been si ttled that the Equal Pro- 
tection Clause is offendGd unlj by laws that are iiividi^ 
ously fliseriininatory— oidy by classifications that are 
wholly arbitrary or capricious. See, c\ g., Itimildi w 
Yvmjpr, 384 U. 305. This settled principle of enn- 
Btitutional law was conipendiously stated in Mr, Chief 
Justice Warroii s opinioii for the Court in McGuwan v. 
Maryland, 366 V, S. 420. 423^26, in the following 
words: 

''Although 110 jirecise forniula has been devi^Iojied, 
the Court has hold that the FourtGentli Amend- 
iiioiit jicrniits the States a wide ncQ\)Q of discretion 
in enacting laws which affect sduig groups of citi- 
zens differently than others. The constitutional 
safeguard is offeiided oiily if the classification rests 
on grounds whfilly irrelevant to the achioveincnt of 
the State's objective. State legislatures are pre- 
sunied to have acted within tlieir constitutional 
power despite the fact that, in practice, their laws 
result in some inequality, A statutory discrimina- 
tion will not be set aside if any state of facts rea- 
sonably may be conceived to justify kJ' 

im, im. But then* in no (^on^^titiitional right in vnto, nn Hiu^h, 
Minor w Unppvmtl, 88 tJ. 6. 102. If tlirrn wow mvh m rijclu^ 
both tlip Fiftocnth Anipnclnionl and the XiiiPtnoiuIi Anu'ruhncMit 
would ha\T \m:n wholly annoroHj^ary, 

Biit HOC Bulhrk \\ Carter, 405 U, S. 134. 
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This doctrinn is no iiiore than a spociflc aiipHcatiun of 
one of the first principles of constitutional adjudication— 
thn basic proRuniption of the constitutional validity of a 
(hiiy enaetod state or federal law. Roe Thayer, The 
Origin and Scope of the Amorican Doctrine of Consti- 
tutional Law, 7 ?rarv. L. Rev. 120 (TS93), 

Under the Equal Protection Clause, this prosumptioti 
of eonstitutional validity djsa])])ears wlien a State has 
enacted logislation whoso pur])ose or offect is to create 
classes based upon criteria that, in a constitutional sense, 
are inherently -'sugpeet.^' Because of the historic pur- 
pose of the Fourteenth Aineridnient, tlie prime example 
of such a "sus]3ect'' classification is one that is based upon 
race. See, e, g,, Bvmm v. Board of Edumtion. 347 V. 
483; McLaughlin v. Florida^ 370 R. 1S4. But there 
are other classifications that, at least in sonie settings, 
are also '^suspect- =for example, those based upon na- 
tional origin,- alienage.^ indigency^' or illegitimacy^ 

Moreover, quite apart from the Equal Protection 
Clause, a state law that inipinges u^jon a substantive 
right or liberty created or conferred by the Constitution 
is, of course, prosuniptively invalid, whether or not the 
law s pur])ose or effect is to create any classiflcatioiis. 
For example, a law that provided that news]3apers could 
he published only by people who had residGd in the . 
State for five years could be su]ierfieially viewed as invid- 
iously discriminating against an identifiable class in vio- 
lation of the Equal Protection. Clause. But, more 

^ ^Bop Oj/ama \\ CaUjarnia, 3:i2 \\ S. mz, 644=046. 
^Sce Gmham w Rwharrlsmi, 403 U. B, 365, 372, 
'•Bcp Oriffln v. fllmm. 351 U, a 12. "Tiuiigcnry" mpnm artiial 

or functional indigrnry: it dorH not nmm mnipnrfitivo jiovrrty vM 

vk onnipnrativo Hinurnfc^ Srn Jamr,^ \\ Valtwrra, 402 l^ k 

OomvM v^PervM, ~ U, S — IVrber \\ Actva Casmltu 

Surety Co., 40fi U, S, 304, 
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liasionlly. mvh n law woiilcl Ik» invalitl Hiinply hcc-aUHr ii 
aliridgc^fl iIh^ fivrdcnn of tlin \)vv^^. XunuM'ons rn^'s in 
t\m (\mv\ illusii'atc iIiin principh^/ 

In n^riij^iij^ to in\-nli(liiu* tlu^ Toxns syHtcni of finaiH-iii^ 
itH \m\)\w hcIhhjIh. tlif* (\)iiri today applion with (honn;lii" 
fiilnoHH atid uiulta^HtaiKliiig tlu^ hanir jiriiuaph^H I havc^ so 
>^k(nHiily HUinmarixiML V\rs\, an the ( uurt puints out. 
tlin 1\'xaH Hy^t«aii lias liarflly vmiHH] []w kiinl of nhjcT^ 
tivoly ulpntifiahlr t^hm^^ tliat aro coi^ni^ablo uihIcm' tlu* 
K(Iiial Prorodioii C\ii\m\'' SoroiicL vwn aH^^nininn; iho 
('xi^tc>iic(> (if H\wh fliH(wiiil)I(^ nitfgorios, the rlaMfim- 
ticais aro m no nomv hasofi i]]H)ji Hnmiitiiiionally "miH^ 
port/' (Titoria. ThircL i\w Toxa^ ^vstcMii floo^^ not vost 
"on groiiiHlH wholly irn^Ipvant to tlw arhit^voinoni of \hv 
State's ohjprtivp/' Kinally. the Toxas hvsUmi] iiiipin^os 
upon no ^^i]f)Htantivo roiiHtitutional rights or lihraMii^H, ''it 
follows, thrrcforp, mulvr tho ostabli^hnl ijrincMplo ro- 
aflirniCHl in Mr. (Iiiof JuHticr Warron'R opinion for tho 
CV)urt in Arraowaii v. Man/laiifi supra, that thc^ iinly;- 
inont of tln^ Dbtriet Conrt ninst ho ivvvvnQil. 



MHHnriMlinn); Shinuvr v. OUnlmmn, \m 1\ p-lihrriv" rcuuli= 

Iiniially pnHPclrcl by Dm Pmw^r^ Vlau^v nl' honncM^ml, \mvud\mu\] 
^'^vv KatirNhnrli v, .]/nn/f//y, ;W4 1'. (Ml, nl (Ifii) (IlnrlMii J 
(liwniing), 
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Sail Ant(niin' I jult'iMMnlcMii Sc^licjul 
niHtiMct (A \ M)cIIaiits, 

IMarc'l] 21, 11)73 1 

Altlioiigli I agi'no wiili my BrorluM' WiiiTK that flu* 
'r<'xas HtaUiioi'v Hf^lifMiir is fU'vojjl of any I'atioiinl basim, 
ami for that rcuii^cni k v\o]u\\vi' of tho Kqiial PrnlocMiun 
flaiiHc I also iH'c'unl iuy rhHagrcfMiHMit with the* Coiirfn 
ratho!^ clisti'PHHiiig a^^Hcrtit)!! that a iMy:ht inay \)v (IcohkhI 
"finulaiiiontnr' fo!^ tho purpoKOH of cHiual in'otoctioii anal- 
ysis only if it is '^oxplicitly or i!n])]icMt]y guaraiittuvl by 
tiio ( uiisiitutio!)/' Anlir at—. As my Brolhoi' Mah- 
HHALL roiiviiirmigly (hMiitJiistiuitt^s. oiii^ pi'ior (*asos staiic! 
for fho proposition that 'MuiidamcMitality" iii largc^ 
moasiirr. a. fimrtioii of the* iMght s im|)ortaiic!o in tormH 
o! onof'tuation of thoso I'ightH whic'h arc in fact 
(^onHtitutionally gtiarantoofb 'rhiis, *'|a]s tho nc^xus bo- 
twcHMi the specific ofjn^titiitional guarantcM' and the* non- 
constitutional intcM-(»st (huiwH closer, tho nonconstittitional 
int(M'c^8t l)0(*c!m(^s nicjrc fundamontal anci the degroo of 
jufhoial scrutiny a])pliod when tlic intorost i.^ infringed 
on a discriminatory ba^i$ must bo adjusted accordingly/' 
Post, at — , 

Ifcro, there can be no doubt that education is inextri- 
cably linked to the right to i)ai'ticipate in tho electoral 
])rocess aiul to the right? of free spt^ech aiid a^^soeiation 
guaraiiteed by the First Amendinent, See /ml, at ~, 
TluK being so, any elassification affecting education inust 
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ho Ri!l)joct(Ml to *^trjot jiHlicial i^crutiny. and Hincp rvpii \\w 
8talo fOiKMMlt^^ that tho statutory sclieino now I)ofofv m 
cannot \mm coimtitutional niu^^tor undor thin j^tric*t(M' 
standard of n*vinuv I can only coiicludo that tho Toxas 
school fiiianring scheme is constitutionally invalifh 
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Locul whonl fii^tricts in Tvms rnisr tlinir portion of 
tlic Fouiulntinii Scliool Pi-ognnn^-tlu- l.nc-nl Fuiul A^sinn. 
iiioiit=-l)y levying iul valoroiii taxt's on tlir iimportv 
locntod witliin their Ijoinidarit's. In acitlition. the di^i- 
tnet« arn authorizocL by the state ("onstitution and iiv 
Statuto. to levy ad valorrni property taxes in (jrdrr to 
raise roveniics to sni)port ndufational siicndiiiff nver and 
n!)Ovr. the exponditure of Foiiiirlation Seliool Program 
furids. 

Both the Kdgcnvood and Ahuno Ileiglit.s di.«triet>< an< 
loeateti in Be:car Comity. Texas, Btildmit enrollment in 
Aliuiio Ifeiglits is -).4:^2. in Edgewootl 22,802. Tiie i)er- 
puriil market vahie of tfiD ta.xahle prupertv in Alamo 
ireights is $4I),0-S. ii, Edgewood SnMQ, In a tvpienl 
n'lcvaiit year, Alamo Hej|.|its had a nmintenanen tax 
rate ot SI, 20 and a debt serviee (bond) tax rate of 2(V 
per SlOO assesserl evaluation, uliilo Kdgeuoorl had a 
inainteimnce rate of 5a' aiicl a bond rate of m. Tliepe 
rates, when applied to the r.-speotivr. tax bases vieldod 
Alamn Heights Sl.433.473 in nminteiinnee dollars and 
b2,m)r4 ni boiifi dollars, and FOdgcwoorl S22;U);M in 
niainteiiaiiee dollars and $279,023 in bond dollars U k 
readily apparent, bocaiise of the variance in tax ba«es 
between the distriets. residts, in terins of revenues fk, 
not eorrclato with effort, in terms of tax rate Tliu« 
Alamo Jlcights. with a tax base approximntelv twiee the 
si^e of Edgewonds base, realiml almost six times as many 
inaintenanec rlollars as Edgewood by using a tax rate 
only approxirnately two and ono-lialf times larger Sim= 
ilarly. Alamo Hoights roaliKefl slightly fewer bond dollars ^ 
by using a bond tax rate less than one-third of that used 
by Edgewood, 

Xor is Edgewood'a rcvcnuo raising potential onlv defi- 
oiont whoii ooinparod with Alamo Heights. North East 
District has taxftbln pro|)erty with a pGr-pupil niarket 
value of approximately S31.000, but total taxable r.rop- 
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vYty ai)i)rQxi!natcly four and ono-half timos that uf Kdgc^- 
woDcL Applying a iiiaintcnancp rate of $1, North Kast 
yirldccl $2,818,148. Thus, bocauso of its supnrior tax 
base, North East was able to apply a tax rate slightly 
less than twice that applied by Edgewootl and yieltl more 
than 10 times the niaintenance dollars. Hiniilarly, North 
Rast. with a bond rate of 48^^ yioldod S1.240,lo9=— more 
than four times Edgewoods yield with two-thirds the 
rate. 

Plainly, were Alamo Heights or North East to apply 
the Edgewood tax rate to its tax base, it would yield 
far greater revenuas than Edgewood is able to yield ap- 
I)lying those sarno rates to its base. Conversely, were 
Edgewood to apply the Alamo Heights or North East 
rates to its base^ the yield would be far smaller than 
the Alamo Heights or North East yields. The disparity 
is, therefore, currently o])crative and it's impact on Edge- 
wood is undeniably serious, It is evident from statis- 
tics in the record that show that, applying an equalij^ed 
tax rate of Sof per $100 assessed valuation. Alamo 
Heiglits was able to jjrovide approximately $330 pQV 
pupil in_ local revenues over and above the Local Fund 
Assignment. In Edgewood. on the other hand, with 
an equalized tax rate of $1.05 per $100 of assessed valua- 
tion, $26 per pupil was raised beyond the Local Fund 
Assignment.^ In Alamo Heights, total per-pupjl reve- 
nues from local state, and federal funds was $594 ])er 
pupil, in Edgewood $356/^ 

In order to equal the highest yield in any other Bexar 
County district. Alamo Heights would be required to tax 

^ Vnrinblo as^CHsmpnt practico^ nrp also rcvrnlocl in tliiH rpcnnl. 
AppnllantH do not, however, eontrnd tlmt tlii^ fartor aeeotintH, even 
to a small extent, for the interdict riet dij^paritieH, 

^Thc per pupil funds received from stnto, fcdera!, and other 
??ourceH, while not pretwly ecjuni, do not aecoinit for die large dif= 
forential and are not dircetly nttneked in the present raHP. 
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at the mtn of OSf* por Si 00 of assessed valijatioiL Edge- 
wood would be required to tax at tlie prohibitivo rato of 
S/)J6 per $100. But state law places a SLoO per $100 
ceiling on the maintenance tax rate, a liinit that would 
surely be roachcd long betore Edgewood attained an 
equal yield, Edgewond is thus preeludod in hiw. as well 
as m fact, from achieving a yield oven close to that of 
sQine oLlier districts. 

The Equal Protection Clause pennitB discriniinations 
between classes but requires that the classification bear 
soiiie rational relationship to a perinissible object sought 
to be attained by the statute. It is not enough that the 
Texas systein before us seeks to achieve the valid, rational 
purpoio of inaxiinij^ing local initiative; the means chosen 
by the State must also be rationally related to the end 
souglit to be acliieved. As the Court stated just last 
^ Term in IVcL v. Aeina Casualty A SureMj Co , 406 U S 
161 172 (1972); 

*The tests to determine the validity of state stat- 
utes under the Equal Protection Clause have been 
variously expressed, but this Court requires, at a 
minimum, that a statutory classification bear some 
rational relationship to a legitimate state puri)ose. 
Morey v. Doud, 354 U, S. 457 (1957); WUliamson 
V. Lee Optical Co.^ 348 U. S, 483 (1055); Gulf, 
Colorado <& Santa Fd R. Co. v, Ellis, 165 U. S. 150 
(1807) ; i^cA^ TFo v. Hopkins, 118 U. S. 356 (1886).^^ 
Neither Texas nor the majority heeds this rule. If 
the State aims at maximizing local initiative and local 
choice, by permitting school districts to resort to the real 
property tax if they choose to do so, it utterly fails in 
achieving its purpose in districts with property tax bases 
so low that there is little if any opportunity for interested 
parents, rich or poor, to augment school district revenues. 
Requiring the State to estabHsh only that unequal treat- 
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iiioiit ill furtluMUince uf a pcvummlAo gual, witlinut also 
rpcjuiring ilio Htato tu slicnv that tlio inounH choHon to 
otTocUiato tliut goal are rationa!ly rolatcHl to its uchiovo- 
nuMit, niakGs r(iual protoction analysis no naa'o tlian an 
(Mn])ty goFtuiT," In my view, the partMits aiicl ehildren 
ill EdgtnvoDfl. and in like distrietH. suffer frnin an invifliutis 
diseriinination violative of the Equal Protectiun ^ laui^e. 
This dues not, of course, inean that local eontrol niay 
not be a legitinuitc goal of a school flnancing systcMn. 
Nor does it mean that the Rtate must guarantee eaeli 
district an ofjiial por-piipil reveinm from thi^ state seliool 
flnancing systenu Nor does it moan, thn innjority 
appears to believe, that, by affirniing tho decision hclcnv, 
thi^ Court woidd be ''hitcr]}0sing on the States inflexible 
constitutional restraints that could eireumscribo or han= 
dicap the coiitinucd research and ox]iariinentation m vital 
to finding even partial solutions to "educational problems 
and to keeping abreast of ever changing coiiditions,'' 
On tho contrary, it would merely mean that tho State 
nnist fashion a flnancing sclieino which provides a rational 

^'Tliu Hfnto of Tvmti Mj^pmrH to miin'Hp tiiHi tlw i^luiin' of whotluT 
nr not to m b(^yoii(l ]\w ^tnu'-providrd laiiiiiiiiiiu '^U vi\?A{'v for Honic 
jliHtric'tK tlmii for otluTH. TIioho diHlriiMH with larp* ninonntH of tax- 
property {*nn profiiUH^ nwn: vvvinmo at n hwQv tnx miv n\n\ 
will provifle tluMr rhihlrtni with innn^ (^xpi'n?^ive cHlniNitinii." l^ricf 
for Appollaiii p. Ho. Thv Siaic ii(»v(»rtlirl(>H iiiHiHtH tiint (liHlrii'iH 
liavc* M c'hoitH* niul that thn ])i^oph* in oacii diHtricM iiavc pxcrrinffl 
iliat vhowv by providiim f^oiiu* m\\ pruiicrty tax iiioticy over and 
abnvo the niininttiin ftindH jfiiaraiitced liy tho Btatcs Take the taa- 
iority, however, the Btate faiU to (*xp]aiii why tlie Rniinl Protectioii 
ClatiHo not violated or how itn goal of providing inrni govDrnmenl 
with realjHtie rhoiei^^i an tu how naieh nioiiey >?liould be cxpiMidetl 
oil echu'atioo in iniplemetit d wliere the HVf^teni laakeH it latich nidre 
dilHenlt ft^r ^^onie than lor others to ]:jrovi(lo additional cdof^atloiial 
fiindH niul wiiere an a pracairal and U%ii\ matter it in itiipo^^ible for 
Honie dlKtrietK to jiruvifie tlie efhieatiuiial l)udgetH that other dis- 
trietrf ean miiko a\'ailable froiil iH'al property tax roveiine^. 
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basis fur the ina.xinii>:aUuii iif hva\ cunli'ol. if kwnl vuwtru] 
in to roiiiaiii a goal of tho systoni. anti not a ?rlio!iio with 
"fliffc'rtMit trcatinoiit l)('|ing| accoitlotl to ptM'suiis lilaoccl 
by a Htatilte into (lilTn-piit Glassos on tho basis of ('ritoria 
wholly uiirrhund to the objoetivo of that statutr/' Ifrcd 
\\ lUvd 404 r. H. 71, In-li) ( 11)7] ). 

PrrhapH tho inajoi'ity bclicvrH iliat the itiajor (Hsparity 
ill rovoiiups ])roviflo(l aiul pc^nnittrtl by tho Toxas wystoiii 
i^ iiicons{H|UfMitiaL 1 ramiot agi^oo. howo\'pi\ that tho 
flifi'mMur of tho itiaK^HtOflo api)CMiriiig in this easr oaii 
sonsibly bo in;noro(b particularly ^inoo th{> Rtato itFoIf 
(•onsidors it so iiiiportant to provide oppoiaunitios to ox- 
cood the niininiuin ntato orhH^ational expondituro^. 

Thoi'c* is no (lillicMilty in ifloiitifying tlio c*Ia^^ that h 
HiibjiTt to tho allogoci diHCM'iiniiiation and that is ontitlod 
to tlio boiic^fitHof th(^ ICqnal Protoction Clau^c^ I nood go 
no farthor than tho ])ar(MitH and ohilflron in tlu* l^d^^owood 
thstrict, who aro i)laintifi's horc and wlio assert that thoy 
uro entitled to the sanie dioiee as Alamo Jleights to 
augnient Inral oxpeiulituit^s for seliools but are denied 
that ch()iee by state law. This group eonstitutes a class 
suffleientiy definite to invoke the pmteetion of the Con- 
stitution, They are as entitled to the i^roteetion of the 
Equal FrotcH'tion Clause as were the voters in allegedly 
inirepresentod eounties in the rea])portioninent eases. 
See. c. g„ Baker w Carr, 300 U. ISO. 204-^208 (1062); 
Gray v. ScunhT^, 372 U. H. 368, 375 (1003) ; Kcynalds v. 
Sims, S77 U. 533, o54=5n6 (1004), Anrl in BuUovk \\ 
Cmin% 4()o l\ H. 134 (1072), where a challenge to the 
Texas eancnclate filing fee on equal ijroteetion groinids 
was uphelfl. we not(>fl that the vietinis of alleged discriini- 
nation wrought by {\w filing fee ^Vannot be deserihed by^ 
refcrenee to diserete anfl i)reeiHely defined segments of 
the coniinunity as is ty])ical of inequities challongod 
under the E(iual Protection Clause;' btit concluded that 
'Svo would ignore reality were wo not to recognize that 
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this systeni falls with unequal weight on voters, as well 
as candidates^ according to economic status.'' Id., at 144. 
Similarly^ in the present case we would blink reality to 
ignore the fact that school districts, and students in the 
end, are differentially affected by the Texas school fi- 
nancing scheme with respect to their capability to sup- 
plement the Minimum Foundation School Program. At 
the very least, the law discriminates against those chil- 
dren and their parents who live in districts where the 
per-pupil tax base is sufficiently low to make impossible 
the provision of comparablG school revenues by resort to 
the real property tax which is the only device the State 
extends for this purpose. 
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Mil JusTicK White, with whom Mil Justice Doug- 
las and Mil JtrsTicK Brennan join, dissenting. 

The Texas public schools are financed through a com- 
bination of state funding, local property tax revenue, and 
some federal funds.* Concededly, the system yields wide 
disparity in per-pupil revenue aniong the various dis- 
tricts. In a typical yearj for example^ the Alamo Heights 
district had total revenues of $594 per pupil, while tlie 
Edgewood district had only S3S6 per student.^ The 
majority and the State concede, as they must, tlie exist- 
ence of major disparities in spendable funds. But the 
State contends that the disparitieb do not invidiously 
discriminate against children and families in districts 
such as Edgewood, bGcause the Texas scheme is designed 
"to provide an adequate education for all, with local 
autonomy to go beyond that as individual school dis- 

^ TIio heart of ilm Tuxus system is rmbodiccl in an intricatr ^crira 
of statutory provi,sions whirh makr ii]) Chaptor 10 of tlio Toxns Edu- 
eation Code, V. T, C. A., Education Code | 10.01 ct seq. Sgo also 
V. T. C. A.j iLdumitian Code § 15,01 ct scq., and §20.10 et seq. 

-TliG flgiirrrf diHC'Usged aro from PlaintifTi^ Exhibits 7, S, and 12. 
The figure nra from tho 1907-1008 school yoar. Bemuso tlio various 
oxhibit?^ rolird upoii dilTcronr atrcndanc-o lotals, the per ]nipil results 
do not precisely corresi)ond tu the gvom flguros quoted, Tho dinpar- 
ity betweon districts, rather than the actual iigures, is the important 
fuutor. 
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triots tlosiro aiifl aiT ablcv . . , It loavoF tu tlip \)vo\)]c 
of oaoh fligtriot tho rhoiec wholhor to go hcynnd the 
hiiiiiinuin aiicL if so, by how nmch;''^ Tho inaiurity 
aclvaiicos this ratioimlization : ^'While assuring a basic 
ofluciitioii for every child in thn State, it iiorinits and 
oncouragos a largo nit?asurc of ijarticipation and control 
of (^adi district's schools at the local hvolr 

I cannot digagrco with the ijroposition that lc)cal con- 
trol and lot'al dccisionnmking play an iinportaiit ])art in 
oui' deniocratie systeni of go\-erniiiont, Cf, Jamrs \\ 
Vcatwna, 402 \\ S. 137 (1971;. Much may Im left lu 
local option, and this case would be quite diflerent if It 
woit^ true that the Texas systoni, while insuring inini= 
niuni educational expenditures in every district through 
state funding, extends a ineaningful option to all local 
districts to increase tlieii' per-pupil expeuflitin^es and ^o 
to improve their children s education to the extent that 
incroased funding will achieve tliat goal The system 
would then arguably i)rovidc a rational and sensible 
method of achieviiig the stated aim of presorviiig an area 
for local initiative and decision. 

The difficulty with the Texas systeni, however, is that 
it provides a meaningful ojitioii to Alamo Heights and 
like school districts but almost iione to Pklgewood and 
thbso othei^ districts with a low per-])upil real estate tax 
base. In these latter districts, no matter how desiroijs 
parents are of supporting their schools with greater reve- 
nues, it is impossible to du so through the use of the 
real estate property tax. Jn these disti'iets the Texas 
system utterly fails to extend a iTalistic choice to ])ai'- 
ents, because the [jroperty tax, which is the only revemie- 
raising ineclmnism extended to school districts, is prac- 
tically aiid legally unavailable. That this is the situa- 
tion may be readily demonstratod. 



Brinf for Apiu'lliiiilH, pjh ll=i;i 
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Mr. Justice Marshall, with whom Mh. JusTiCic 
Douglas coilciirSj diTOnting. 

The Court today decides, in effect, that a State may 
constitutionally vary the quality of education which it 
offers iti children in accordande^vith the amount of tax- 
able wealth located in the school districts within which 
they reside. The majority's decision represents an abrupt 
departure froni the niainstream of recent state and 
federal court decisions concerning the unconstitutionality 
of state educational financing schemes dependent upon 
taxable local wealth,- More unfortunately, though^ the 
majority's holding can only be seen as a retreat from our 
historic commitment to equality of educational oppor" 
tunity and as unsupportable acquiescence in a system 
w^hieh deprives cJiildren in their earliest' years of the 
chance to reach their full potential as citizens. The 
Court does this despite the absence of any substantial 
justification for a scheme which arbitrarily channels edu- 

^See Van DumrtM v, Hatfldd, 334 F. Supp, S70 (MiniL 1071); 
Millikm \% Gmn, — Mich. — , — N. W. 2d (1972) ; Serrano 
W Priest, S QiL 3d 5S4, 487 P. 2d 1241, 96 Cal, Eptr, 001 (1971); 
Robimon y, Cahill, 118 N,.J. Super. 223, 287 A, 2d 187, 119 N, / 
Super. 40, 2S9 A, 2d 560 (1972); Hollhw v. ShofstalL Civil No. 
0^53652 (SupDr. Ct. Maricopu Cty, Ariz,, July 7, 1972). Soe also 
Swmwater County Planning Coymn, far the Organuation of School 
Dktncts V. Hinkierm P, 2d 1234 (Wyo. 1971), juris, rolinquidlit^d, 
493 P, 2d 1050 (Wyo. 1972). 
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catipiml resources in nccorclaiice witli the fortuity uf 
the aiiiouiit of taxable wealth withiii eaeh clistriet. 

in my juclgnieiit. the right of every Aineriean to an 
equal start iii life, so far hh the provision of a siato sei'v- 
ice as important as eciueation is eoneornofi. is far too 
vital to perniit state tliseriniiiiation on grounds as tenuous 
.as thosv^ presented by this reeurd. Nor can J aceept the 
Jiotion that it is suffieieiit to rcMnit these appellees to the 
vagaries of the political process which, contrary to the 
UHijority's suggestion, has proven siugularly uusuited to 
±Q task of providing a reniedy for this diseriinination.^ 
I. for one. am uiigatisflod with the hope of an ultimate 
''political" solution souietime in the indefinite future 
while, jn the meantime, countless children uiijustifiably 
receive .inferior educations timt '^inay affect^riidr hearts 
and ininds in a way unlikely ever to 1)0 undone.'' Browii 
sr lioard of Edumtion, 347 U. S. 4S3, 494 (1954). I must 
thereforo respectfully dissent, • 

I 

The Court acknowleclges that ^-substantial interdis- 
trict (lisparities in school exi^enditures" exist in Texas, 
cuila, at — . and that those disparities are ''largely at- 
tributable to cHffereiiccs in the amounts of money col- 
lected through local proporty taxatioii/^ ante, at ^ — ^. 
But instead of closely exaniiniiig the seriousness of those 

-Thu Disiric't Cuurt in iIiIh mm inmimuvd deMum for Homc 
iWi) yoim in i\w hope Uua thr Ti^xm UizyUiwivu would rouwdy 
lliu grew?? <liHpnrhi(*?:^ In trniUmfMit iiiliorcni in tho Tcxa^; iinnnring 
sphonus It WMH only uftor the Ic^^iHlntnir WMl to net in itn 1071 
Hcgular So^um tluit tiu^ DiHtrirt Cuurt, apparently Yvvmmlm tho 
lai'k of liupo fur ^^olr-illitinl^'tl lupiHlntivt* rcfonn, nMidDml itK (InciKinn, 
Stv Toxn^ HpKon rrli Lcnpie, Public* SWiod Fliianro Pruhlcni^ in 
IVxMH 13 {Intorini livinm 107:3). Tht* ntrong vphiccI intcrc'Hi u( 
jiraprrty rich dintridH in tho cxistinrr piDporiy tax pivlumu^ ]m^Vf^ n 
Md)Hrnntinl harrier to j^ol^initiaMMl Ic^KiHlntivc rct'urni in (HhinUional 
hnaiiring, ^vo N, Y. Tinier, Due, JO, 1072, at I, f*ol. 1, 
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clisparitios and the iiiviclioiisncss of the Tnxas finaiiciii|r 
sehoine, the Court undortakos an olaborato ox|)lomtion 
of the 'efforts Trxas has purportedly inade to dow the 
gaps between its districts in terms of levels of distriet 
wealth and resulting ofhioatiunal funding. Vet, how- 
over praiseworthy Toxas^ equalising efforts, the issue in 
this ease is not whether Texas is doing its best to anielio^ 
rate the worst features of a discrindnatory sc^henic, but 
rather whether the scheme itself is in fact uiieoiistitu- 
tionally tliseriniiMatory in the faee of the rourteenth 
Amendniont's guaraiitee of equal prnteetion of the laws. 
When the Texas financing scheme is taken as a whole, I 
do not think it can be rionbted that it produces a dis^ 
criniinatory inijiaet on substantial numbers of the school^ 
ago children of the Htate of Texas, 

A 

Fu!kIs to support public education in Texas are de- 
rivecUroni three sources: local ad valurem pro]jerty taxes; 
the Federal aovornnient; and the state govennnent,^ 
It is enlightening to consider these in order. 

Under Toxas law the only nieehanisni provided the 
local school district for raising new, unencunibercd reve^ 
nues is the i)ower to tax jiroperty locaterl within its 

■^Tcxa^ provKioH itn m!\uHil ilmYm^ wiih vKWimw hmiUu^ nu- 
lliorny to obtain nipitnl huth for tho an,U!^i!i(ni of nrhiHil hIich nnd 
"the ron^nMit'iion and nfinipincMU nf hHiooI huMmsr Tox. Kihw. 
iMv Ann. gmoj, nnd fur \\iv iminmum, vomWiwimi. and mnin= 
Mmtu-u of "gynnuiHin. ritndiu, nnd otluM' rc'cnNii innnl fncilit ii^n/' 
id. SS2ayi^-2().22, Whilo mvh privntc viqn\n\ i)n)vidp^ a fnunh 
Kciurcc of ri'ViMiiic, it in, of vuumu unly tnupfiniry in nntniv ninrc^ 
\\w prinnpnl nnd inturfHt ol' nil \nnuU nniHi uli inuifdv In^ paid 
nut nf the rcmpty ol' tlir lornrad valonin propcM'ty lax. hL, 
20i)4. om^pi \n di(» extent that outHdc reveiiueH dmvvil 
frnni du* upenition of eertaln faeilitif*.^, nneh an uynnuiMUnL are 
eiiiplnyed tci n^pay the bend;. \HH\wd therenii, scm* hL^ SS 
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boundaries,' At the same tinie, the Texas financing 
schoine effectively restricts the use of monies raised by 
local property taxation to the supnort of public educa- 
tion within the boundaries of the district in which they 
are raised, since any such taxes inust be approved by a 
nmjority of the property-taxi)aying voters of the district.^ 
Tlie significance of the local property tax elenicnt of 
the Texas fiiiancing scheme is apparent from the fact that 
It provides the funds to meet some 40% of the cost of 
public education for Texas as a whole.'' Yet the amount 
of revenue that any particular Texas district can raise 
is depondent on two factors— its tax rate and its amount 
of taxable property. The first factor is determined by 
the property-taxpaying voters of the district/ But re- 
gardless of the enthusiasm of the local voters for public 
education, the second factor— the taxable property wealth 
of the district-^necessarily restricts the district's ability 
to raise fuiids to s!ipport public education,^ Thus, even 



'Son TvK, Coiitft., An, §3: Tux. I-Muu. Code Ann, §20.01^,02. 
Ah a parr of fhc propurty tax Hvhomo, bojiding auflioritv in vtm. 
torrod upon tlio IocmiI m^hool dmrwu, soo n. 11, mpra. 

" Sop Tox, Eduo, CocIg Ann. § 20,04. 
^ ''For tliQ 1970=1971 school year, Urn prrci^ci fimro wan 41,1%, 
Bpv Tvxn^ Rorit^arth League, mipra, n, 2, at 9, 

'See' Tex, Ediic. Codo Ann. §20,04, 

Tliuoretically, Texan law limits the tax rate for piihlic ^^rliool 
maintcMiant'cv nee id., §20,02, lo §1,50 per SlOO vahmtion, ^ee 
ul,, §20,04 (d), Howevor, it doo« not appear that any Texan 
diHtrict prenontJy taxes itself at the highest rate allowable, nlthough 
Home poor distriets are api)roaehing it, ^oe App., at 174. 

^ Under Texa« law loeal dktrietw are allowed to Pinploy difrering 
bn^en of a^^seHHmeni— a fact that introduces a third vaiiabie into the 
local funding. See Tex. Edue, Code Ann, §20.03, Bin neither 
party haH i^ugge^^led that thk faetor i^ reHpon^ible for the dinparities? 
in revenues available to the various diNlrieiH, Consequently, I he-^ 
licn-e we niuHt deal with thin ea^e on the assuiiiption that differeneeH 
in loral niethod^i of a^se^i^nieiu d(J not. inpaningfully affeet the revenue 
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though the voters of two Toxas distrirts inay be williiig 
to inake the same tax effort, the reiults for the districts 
will be substantially different if one? is pro])erty rich while 
the other is property poor. The necessary effect of the 
Texas local proporty tax is, in short, to favor property 
rich districts and to disfavor property poor ones, 

Tlie seriously disparate consequences of the Texas 
local property tax, when that tax is considered alone, 
are amply illustrated by data presented to the District 
Court by appellees. These data incluclod a detailed study 
of a sarnple of 110 Texas school districts'' for the 1907= 
1968 school year conducted by Professor Joel S. Berke 
Syracuse University's Educational Finance Policy Insti^ 
tute. Among other things, this study revealed tliat the 
10 richest districts examined, each of which liad more 
than $100,000 in taxable property pGv pupil, raised 
through local effort an average of $010 per pupil whereas 
the four poorest districts studied, each of which had less 
than SIOXTO in taxable property per pupil, were able 
to raise only an average of S63 per pupil/" And, as the 
Court effeotively recognizees, ante, at — , this correlation 
between the amount of taxable property per pupil and 
the amount of local roveiiues per pupil holds true for the 
96 districts In between the richest and poorest dlstricts.^^ 

ruiHiiii- powur of loeal districts rolativo to om nnotlirr. T\w Cmr\ 
ni)parpntly admits us mmlu Bvq aiitv, at — It should bu iintrd, 
moreover, that tlio nmin m of data introduced bpforo tlip DiHtrlri 
Court tu eHtablMi tho disparities at \mw horc was bascHl upon 
"equalized taxable property*^ values which had been udjuHted to 
eorrent for diffnring methods of MsommQm, See ApiK C to Aliidiivit 
of Profesdor Joel S. Berke. 

Texas hm approximatelv 1,2()0 Mmd district 
»"See App, I, infra, 

^'Son id. Tudoed, appellants aeknowledgp that the rdevnnf data 
from Professor Berke's aflidnvit j^how ''a very i)ogitivp corrc^hitinn, 
a.97:j, between luarket value nf taxable proporiy per pupil and 
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It is clear, inoroovcr, tlmt the disjiarity of per pupil 
revcnuos cannot be (lisniisscKl as the rosult of lack of loeal 
effort—that is, lower tax rates— by property poor dis- 
tricts, , To the contrary, the data presonted below in- 
dictate that the poorest districts tend to have the highest 
tax rates aiid the richest clistricts tend to have the lowest 
tax rates,^' Yet, despite the apparent ^^Ttra effort bein*; 
made by tbo ])00rest distriets. thej^ are unable even to 
begiii to niatch the richest districts in terms of the pro ' 
duetion of local revenues. For example, the 10 richest 
districts studied by Professor Berke were able to pro- 
duce $585 ])er pupil with an equalised ta^ rate of 31 
on $100 of equalij^ed valuation, but the four poorest dis- 
tricts studied, with an cquali>:ed rate of 700 on SlOO of 
equali^^ed valuation, were able to ]jroducc only $00 per 
pupih^-^ Without more, this state hnposed system of 
edueational funding ])resents a serious picture of widely 
varying treatment of Texas school districts, and thereby 

stniv imd local rpvoniio^^ per piipiL" Hpply Briof U)r A\)\n^iuu^ H 

While thr Court takPH imw wifli intirh of l'vt)(vm)v Uovko'^ ilatn 
Aud vmu^umim, mUv, nt un, 3S and ~, 1 do im iiiuhMviniid 
itK miicUmH to run to the bum finding ul' n corrHation bmweni 
taxable district proporty per pupil and lornl n^vennuH per jnipil. 
The critique of I'rofrHHor Berke^ UKMhodoloKy upon wliic^li thn Court 
rvlm, Hc^o Gold^^toin, Intcnli^iriet Inpcjimlitiu^ in Bdiool Finnnrin^; A 
Critical Analy^si^ of Scnwio w Priest, and Progeny, 120 W Pa, 
L Rpv, 504, 52;M26, nn. 07 and 73 (1072), i^^ directed only hi the 
^uffgo^tcd uorrrhifiouH botwcen funiily inronie and ta^ublu diHtriet 
wealth and botween raee and taNiible distriet wealth, ObvifjUHly, 
the appellant^s do not qucHiiun tht! relation^shi]) in Tvkhh hotwiM^n 
taxable di^triet^ wealth and per pupil eNpenditurc^H; and there in no 
ba?jj^ for I lie Court to do m), whatever tlio enfitiNUiH that niav be 
leveletl at t)tlier mpvvtn (jf j'rolV??j^nr Derku'« j?tudy, Hep infra, i\. 5(1. 
Bee App. infra, 

'*»Seu IbicL 
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of Toxm school diildroiL in toriiis of tlio ainoiint of funds 
availablo for public oclucatioiK 

Nor are tliost^ funcling variations corrcctod by tlic ntiior 
aspects of the Taxas financing sclipnio. Tiio Fofloral Gov- 
ornmont providos; funds sufficient to cover only some 109; 
of the total cost of public cchication in Texas.' ' Furthor- 
more, wliilo those federal funds ai^c not tlistributecl in 
Texas solely on a per pupil basis, appellants do not hern 
contend that they are used in such a way as to aniolioiuite 
significantly the widely varyhig consequences for Texas 
school clistricts and school children of the local pi'0])eiHy 
tax elenient of the state financing scheme,''' 

State funds ])rovifle the reuiaiiiing some 50% of the 
inonies spent on public education in Texas," Toclmi- 
cally, they are distributed under two programs. Tiie 
first is the Available School Funch for wjiiaii proviiion 
is niadc in the Texas Constitution J' Hie Available 
School Fund is coniprised of revenues obtainocl from a 
number of sources, inchuling receipts from the state ad 
valoreni property tax, one-fourth of all monies collected 
by the occupation taxes, annual contributions by the 
legislature from general revenues, and the revenues de- 



" For the 1970=-1971 sulioul yi-ir, the ])Yvvyv figure wnn n).U%, 
Ht'c ToKii^ livHOixTvl] Luagun, supra, il 2, ai 0. 

AljpnlluntH made mvli a (^(jntcntitin hv^i)YO llio DiMU'lrt Court \)\\\ 
apiKUH'ntly have al)ajuluiic(l it in thin Court, liulocd, (iata iiitro- 
(luml ill ilic Di??tri{^t Court, rfiniply bt'Iicrf \\\v. argiinu'iu that fudfral 
nindH have a HigiiifiHUit ofjunliziim viXm._ Sue App. I, injva. And, 
an the Di^trirt Court oh^prvud, it duc^ lun fuiluw diat rcuuMlial 
artion by the Fetleral Govemuient would vkvu^q any luietni^slitili iniial 
dim-rimiiiMtitm elTceted by tlio ^tate liuaneinf; Hfheiiie, m7 F. Hnyyp, 

mi 2b4. 

For tiie H)TO-1071 ^ehoul year, the pwvW figure wan 48^;,. Hvv 
7vm^ HeHcareh Leagtie, mipra, \\> ^, at 0, 

»":4ee Tox. Const,, An, 7, § 5 (h^tipp. 1972), to' who Tex. Kthie. 
Code Aim. § 15,01 (b). 
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rivocl fi oni the Periiianent School FuiuL^' For tlie 11)70- 
1071 school year tlio Available School Fund containecl 
$200,000,000. The TpKm Constitulioii requires that this 
inoiiGy bo thstributGcl annually on a per capita basis to 
the local school districts. Ohvioiisly such a flat grant 
could not aloiie oradieate tho funding differentials at- 
tributable to the local property tax, . Moreover, today 
the Available School Fund ii in. reality sini])ly on© facet 
of tho second state financing program, the Minimum 
Foundation Hchool Prograni,^" since each district's an- 
nual share of the Fund is deducted from tho suni to which 
the district is entitled under the Foundation Progranh^' 
The Miniinum Foundation School Prograrn provides 
funds for threo specific purposes: professional salaries, 
current operating expenses, and transportation expenses."^ 
The State pays, on an overall basis, for approximately 
80% of the cost of the Program; the remaining 20% is 
distributed among tlic local school districts under the 
Local Fund A^sigmnent/' Each district's share of the 
Local Fund Assignment is determined by a complex 
^^oconomic index^^ which is designed to allocate a larger 
share of the costs to property rich districts than to prop- 

''Soo Tox. Kduo. Coclo AijiL § 15.0J (b). 

The Pormnnant Srhool Fund U, in c^^nvv, n pubHe ivuM initially 
oiiduwDd with yam (luantltiod of public: laml, the Mnlu of whirli 
hwH proviclod an onarniuuH vopuA that in tunKi)r£Kluro^^ ^^ubj-itantiul 
annual rrvcnur^ whirh am dovotcd oKvhmvdy to public^ pdnrntion, 
See Tnx. Con^t., Art. 7. § 5 (Siipp. 1972). Sec idm V Roport of 
tho GovcM-nnrt ComniittCT on Fiiblic Srhool Ethirution^ Tho Clinl- 
lengu and tlin Chaneo 11 (lOCiO) (luToinnfior Tokm Governor's Com- 
mitteu Report'). 

i^'Thirf in dptpnninod from the avcrago dtilly attcMidniiee within 
HU'h district for tho promnng year. Tex. Ed\w, Viulo Ann 
S 10.01 (c). "\_ ■: 

y'^Boo i(L §1 1(1.01=^10.075. 

"'Ht^o ifL iSlO.ri (2), 10J9. 

-Hvi^ icL, Si 10.301-lG.3ia. 10.45. lfi.51=iao:i 

-^J^ot. i§10J2=lGJ;i 16j6=iaj7, 
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erty poor districts."' Each district pays its slmru witli 
revenues derived from local pro|)erty taxation. 

The stated purjiosc: of the Miniinuni FouiKlation Scliool 
Prograni is to provide certain basic funding for each 
local Texas school district.''^ At the sanie time, the Pro- 
grani was ai)parontly intended to improve, to sonie de- 
gree, the financial position of property poor districts 
relative to property rich districts, since=through the use 
of the economic index— an effort is made to charge a 
disproportionate share of the costs of the Program to 
rich districts,-*^ It bears noting, however, that substan- 
tial criticism has been leveled at the jiractical effective- 
ness of the economic index system of local cost alloca- 
tion,^' In theory, the index is designed to ascertain the 
relative ability of each district to contribute to the Local 
Fund Assignnient fi-om local property taxes. Yet the 
index is not develoj)ed sin^ply on the basis of each dis- 
tricts taxable wealth, It also takes into account the 
district's relative income from manufacturing, mining, and 
agriculture, its ])ayralls. and its scholastic population.-^ 
It is difficult to discern precisely how these latter factors 
are predictive of a districts relative ability to raise 

-'Sur id., §1 2(iJ4=16Jfi. TIiu fomiula for nilriilatins niuli di^- 
irict'n iyluivo k doHeribcd in V TrNan Oovrrnor':^ Coiiiinittrt* Hc-pori 

=^Scc Tex, Ednv. Coclu Aiul § 10.01, 
^'^Sop V Toxiii^ Governpr^j Cunnnit ict Kqmrt 40=41. 
Svv i\\ 45-fi7i TpxHj^ Rc^HCMirch Lc^ngiio, Toxhh Piihlir ^vlmAs 
Uuilrr tlic Minimuni Foliiulation l*n»^rnin-=An Kvnlnnt ion : IIMD- 
ifl54, i\7^m (1054). 

-^Technically, jliu cconuniic! mWx uivcilvrs a two Htr^p caicnlatiun. 
Mrf^t, on (he basin of \\w lactone inontionnd abovf, on eh Tc^xiin 
('(3ii!ity'?5 Hiiare of \\iv Lonil Fund Anj^ii^nnioiit y dtMt'rinincMl, Tlu'n 
rach ('{)inity'H ?iharc dividpcl among itn ^rlmnl dmvwi^ tm rhv 
hnm of \ho\v rolativo ^harcn of tlio rounty'H aKHrH^fabk* wciilth. ^vv 
Tc»x, Kdnc, Code Ann. §| 10,74-10.76; V IVxan OuvprnnrV Connnit- 
tP{} Hoport 43-44; Tt'xaH HoHoaivh Lcasne, Tvxn^ V\\\}\w Bv\\m\ 
Fiiianco; A Majority of Kxrt'ption?? 0=8 (2f| InU'riin Hopori ]UTl2). 
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rnvaiuios tlirough lacml ])m])orty taxos. Thus, in 1006, 
one of tlin ponsultains who origiimlly partinipatncl in the 
dovulopniont of tho Toxas ononoinle inrlrx atfeptnci in 
1049 told tho Govpriior s Coniniittoo on Public* hkluca- 
tion;^^' -'Tho Econoinic Iiidox approadi to -vnluating 
local ability offers a littlo bettor nicasure thaii sheer 
chalice but not nuich/' 

Moroovor/oven putting asiflo those critielsins of the 
eeononiic index a$ a doviee for aehioving nioaningfu] 
district wealth equalimtion through cost allocation, j^oor 
flistrirts still do i;ot neeossarily rvveive more ?^tatc aid 
tlian property rich districts. Foi' the standards which 
currently determine tht^ amount roceivcd from the Foun- 
dation Prograin by any particular district favor prop- 
erty rich districts^-' Thus, focusing on the same Edge- 

\ IVxa?? (.itivonior'H Ct)iiiiiiiticp Ruport 48, <juaun^ HtmonuMU til" 
His Mrl^iir Mnrplun. 

^*''T1h^ (•xrrM(jrtlinnriIy ronipkx ^^tdiuiMrd^^ im mmmvmHl in \ 
Texan GoveriUir'^ Coininiiter' Rqiurt 4J— i^i 

The kpy elointMit of ilif Minliiiuin Fniirhluf Si'luiol Proirrnni 
tho jjnjvi^ioii of finidrf fur proa^^^^ioi'iii Hnlario—iiUiiv |KiiliniInrIy. 
lor itMichor salnrie^^, Tho Pnjgrnni pmvidrr^ mvh (li^fric^l wiih rinui^ 
U) pay it^ pnift'SHicHial pnynill -ik (ioicriiiinpd by (^(uialn. sImic ^mwuI- 
nnk Son Tc^x. Edwv, Code Ann. §§ inj^OI-in.inO, If \\w \\y\vw\ 
laiU to pny \U lonehers at thn lovels dotorininnd by the Klatc* HiatuU 
tmh it rf^riveri iintliiii!: imvw tho I^ro^rniii, Roe hL, § J«i,H01 (o), 
At iho ?^ainc> tiiius dlHtrioi^ aro frre to ])ay thoii* lo:n4io!> ?^alaries iit 
exooHK fjj' tho m hy rhc Hiato Hiniidanl^, uniim hwi\\ rovemio?^— 
lluU 1^, propeny tax revoiiilo=to inako up tho (Mvvi^iw, hoo hi 
§ KUDl (n)/ 

Tho Htato Halni'y j^tniiflanlH Jucmih itpon two faottirH; the eihu^atiotial 
lovol utid the oxiioi'lonro of th(» di?^tnct-H teaohortf. Soo UL, g§ mM\- 
USMA The higher thc^e iwcj fatMorn nro, tho inure fiiiKlj^ the diH- 
triot= will roooiv*^ from the FiiiuKlatioii Prograin for prof('?^f^ional 
Hahirion, 

It Hhoiihl be nijpareiu ,that the nol (»ITeet of Ihii^ Hcheme y to 
proviih.* inoiv uH^iHtanoo tt) propcM'ty ric^h di.^trictH thaii to ijrojiorty 
poor DiU'f^, For rich (H^strietH are able In pay thcMr toaeliorH, oitt (if 
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wood riKh.poiulpnt and Alamo HoiKhts PHionI Districts 
which tho inajority usns fur purposes of iliustratinn wo 
fliHl that in li)(37=ir)(iS propn-ty rici, Ahun„ IIc%ht.- 
whwh raised Sm prr pupil on an oqnaliml tax rato of 
\m moo valuatioli, rnfcivpri 822/3 per pupil fruni tiio 
foundation Pi-ograin. whilo in-oportv poor Edcrowood 
whieh raised only $20 por pupil witli an pquJi.c.d tax 
nun ot $\m m SlOO vakuition, iwivod onlv moo 
pupil from tho Foiinrlation Program And. mon- recont 
data, which inflicatos that for the H)70-in71 sHiooI vi^.^r 
AlaiMo IhM ghts rrcpivc'cl $401 ]),.r ],upil fruin tho Program 

I-m'mI Umy..n\nvy mrmnm, nl.nvo ihf. sImi. ,„ini,„,M„ l,.vc.|. 
' !''^ '''^^''"''^ "■•«' ^li'l'" Miin,.! ih, uwlu'V, will, ,1,,, 1,,,., 
^""1 'li<- num ,..„..n..n,..., T„ „„„pl,„„ ,h,. ..ir..|,. ,I,h 
il..-n m,,u,.. jtiv,,, ilu. mw .n„„l:,„k i|,m, Uh. HH, .liHiH.iH m-civ,. 
mnn' r.„n ,|,„ Fnu„chuU,„ fur prnfP,.in„nl H.lari,. ,1,:,., do 

poor .li.tnr.|.. A pnr(i.m „r \'vnh,,uv U,vko'. ,nuW vivi.llv ill,,.. 

wwilih. s,,;. App, III, /«/m. ■ 

- III nifuHUlW, Ah,„,„ ]l,.i«l„. 8..|,n„l I)i.„.i.,, s,.r,rs i„ 
iMXMhlj. p,'up,..i.,y p,M- p„pil. H,,. Hoi'kt. Alll.lnvil, TMv N'll, Apj,,, 

1,1 J!)(ir=l()IW, l-Asrmmd lli.|..p(,„|,.|„ Hchn,,! I)i„,.i,M |,;„1 S/i nfif). 
Ill LMA-nhlc pi'Dpoi'ly lie,' pupil. 

^"1 n,il 1., „n(lrr.i:,„,i liu- ivIovMllro In,- (,,«- „r ,l„. Cmn'. 
HiWio,, ,|,a, if AlM,n„ HpitthtH Srl,n„l Dj,,,.],,,. whirl, i, „p,„,,xi= 
nuitfiy Ihf. mnw pl,y..i(.,.,l ^hi' n,- KilKOWii,,,) lii,l,.p,.„,i,.m Hvhud Ui-. 
li'K'Hjiil wlurl, han unly o„|.=rn„,Mi, i„M„y ^,,i,l,.,„«, |,„| ,|„, 
, nn.niMM- „r slndoni. I.;,i,Pwaod, ,l,n ibnaci'V- p,.p p„pi| ,xp„„dii„,-c. 
wuukl ho <'..i,^i,k.rnl,ly.,.l,>^or hi il,„ iMiiorV. Ant,; ni _ „ 0|,. 
vkhisIn- ihiH is ivm, l,„i i, doM „,„ Mllnr ,|,,, ,i„,pk. r.,p, thni 'k.I-.o- 
wuful hfiv,. In,,,. ,i,i„,H „H „,M„y HindcniH but „,st f„„,. ii,„(,. 
niucli tiixal)!!. prnpcMy m,lil,, Vvim il„. po,..,-p,M., iv.. „f Fd-,.- 
wond-H school rhildiTi, i|,o,i-,iK. poMu-odvo thai iiHiniatoIv ...Mini. 
|('iv-I-.,1k<.w.,,,(I ..Icarly .a ,i,i„.h jKmrpr di,.iri<-i than Alain,, 
I <|if.'lii,-.-. 1 hp (lun^t inii Uvvv U lioi whcilicr di.^irici,. h.av,. r..,,,,.,! ,,.,x= 
alio propcay wpallh i,i i,iM,Iiiln ten,,.., inii wlirlho,. diHiri,,,. h,,v,> 
<hn(>riii« ta-x.al,l(. w,.,,|,l, piv,.,, ihoi,. n.HpfM'livo ..Thool-aijc poniiiaiinu- 
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while Edgowood received only S350 i)er i)ui)il, hardly sug- 
^»:ests that the wealth gap between the districts is being 
narrowed by the State Program. To the contrary, 
wherea.s in 19G7-196S Alanio Heights received only $3 j^er 
l)U])il or about V/c , mow than Edgewood in state aid. by 
lf)70 "1971 the gap had widened to a diffc^-ence of $135 i)er 
l)Ui)il. or- about 38^^ It was data of this character that 
prorni)ted the District Court to observe that *'thc cur- 
rent f state aid I system tends to subsidize the rich at 
the expense of the poor, rather than the other way 
around.'^ '"' 337 F. Su\^\ 280. 282. And even the ajv 
pellants go no further here than to venture that the 
Minimum Foundation School Program has '^a mildly 
equalizing effect/' 

Despite these facts, the majoi*ity continually empha- 
sizes how much state aid has, in recent years, been given 
to proi)erty i)oor Texas school districts. JVhat the Court 
fails to emphasize is the cruel irony of how much more 
state aid is being given to i)roi)erty rich Texas school 

Iii tbo face of tliot^e p:r(),ss dispariti(\s in trciitiiKMU whirh oxpori- 
■ vnvo with tho To.vas financing sdunne lias rovcalod, I cannot accept 
\\\v. Court's sufTffcstion tliat wo are doaliufx horo with a rcnicriial 
>choin(' to which wo ^:houid accord snl)>*tantial deference hecjuiM' of 
its aceonipli.sh!nent.s rather than criticize it for its faihircs. Antt\ 

at . Moreover, Texas' financin^r scheme i.s iianlly remedial lepjis- 

lation of tho type for which we have i)reviously siiown .substantial 
tolerance. Such h^jrishition may in f- ^ extend the vote to "persons 
who otherwise would be denied it by stJite law." Katzenharh v. 
Morgan. 384 U. S. 641, 657 (1960), or it niay eliniinjite^the evils of 
the private bail bomlsnian, ScMb v. Kuehcl. 404 U. S, 357 (11)71). 
But those are instanoes in which a legislative body has sought to 
remedy jjroblems for which it cannot be said to have been directly 
responsible. By contrn.-t, public education is the function of the 
State in Texas, and the rosi)onsibility for any defect in th(> fniancing 
.scheme must ultimately rest with the State. It is the States own 
scheme which has caused the funding problem, and, thus viewed, that 
scheme can hardly be deemed remeciiah 

Comjiare Aj)]). I, injra. 

Brief for A])pel!iints 3. 
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(Ihlrivtr^ on top of thoii' alrparly suhHtahtial local [ii'opnrly 
tax rov(nuio^/^ riitlor any vh'\\\ tluMi, it in appai^nt that 
tho Rtato aid ])roviclocl by t\w Founclatinii Rrhof)] Prngrain 
fails to vamywwmto for the largp fuiiding variatic^iiH attrib- 
utablt^ to tho lonal ]}roporty tux nleinont of tlio Texas 
financing ^rluMn(\ Anr] it ih tlirf^o stark diiViM-oncos in the' 
troatmnnt of Toxas Fnhool fligtricts and hpIiooI cliildrnn 
iiihorent in the Texas fiiianring sclimio, not tlic absolute 
amount of state aid in^ovided to any particular school clis- 
trict. that arc the crux of this case. There can. moreover, 
be no escaping tlie eonelusion that the local pro]ierty tax 
which is dGponclent upon taxable district pro]3erty wealth 
is an essential feature of the Texas scheiue for flnaneing 
public education,"^- 

B 

The appellants rlo not deny the disparities in educa- 
tional funding caused by variatioi: in taxable district 
property wealth, Tliey do contend, however, that what- 
ever the differences in per ])U]iil si^ending among Texas 
districts, there are no discriminatory consequencos for tho 
childrcMi of tho disadvantaged districts. They recognise 
that what is at stake in this ease is the quality of the 
public education provided Texas children in the districts 
hi wliicli they live. But ap]3ellants reject the suggestion 
that the quality of education in any particular district 

^^^Tliii?^, in 1907-^1968, Edgawotjd lind n totnl of S248 jK^r jnipil in 
Niatc and lu -li funds romparcd wifii n tntal of S558 ])or piipil for 
Alanin HcMgia^. Sop BorkG AfFidnvii, Twhlo X, App., at 219. For 
1070=1971, the rcripociivc totals were S41S and S913. Sen Tomn 
Ro?^oareh Loagiic, mipm, il 2, at 14. 

Not only doDs thr loral property tax iiruvide apprnximatdy 
4{)% of tiin fundH oxpendrd on pnl)Iir ndumfion, btit ir in the onhi 
?ic)uroc of funds for niu^h os^muiid iiKpoet^ of Dduratioual fiuanring 
tlio payinku n( sclianl lunuU, ^oo u. 3, supra, and tiic paynuuit of 
tho district 'i? share of the Loeui Ftuid Assignnjont, an woll a^ for 
nearly all oxpondituro^ above the mininumi?i o^tabliHhod by the 
Foundation Program, 
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in flotoriniiicMl by iiioiitn^—bnyciiMl minv iiiininml level t)f 
fuiuliiig \yhw\\ tlu'V holif'vc* to uH^iirHl t^very 'l^exan 
(lislri(i l)y the Miniinuiii Fouiulaliuii Srhool l-rogrniiL 

III their view, there is ^iiiijily no fleiiiaj uf oi\ua\ vi\\wa- 
tioiial opportiniity to aiiv T{*KaH seho^l ehikh'en as a n'- 
Kult of the widely varying por pupil stieiuliiig pchver pro- 
vided (liwtriets Uiulpr the enrrent flnaiieing seheine. 

Ill my viow, though, vvvn an uiiadoriied rostatonuMit 
of thin eontenticni im sunieicMit to reveal it^ al)HUrdity. 
Authorities eoneerupd with educational (-luility no doubt 
<lisagre(* as to tiie Bignifieanco of variations in per pupil 
spending.-' huhuMb eonflietiiig expcM't tei^tiniony wa^ pi'e- 
sented to the District (\)urt iii this ease coneerning the 
olTeet of spending variations on echieational aehi(>\'e- 
nuMn.'^ We nit, however, not to I'enolvc* (nHputes ovor 
(Mhicatioual theory but to enforce our Cnuf^titution, 
rt is an inescapable fact that If one district has more 
funds available per pupil than another (Hsrri(^t. the 
former will have greater choice in educational |)lan- 
ning than will the Litter. In this regard. I believe 



'"0(ini]iMns {!.. .b ColtMnnn, (M nh. lOnuility of ICducnt ionnl Op- 
pnriiiMiiy 2mM;^n (lliaO), Acnvk^, Thv CiAvnuu) Hp]iurt niui ihc^ 
Conventional Windom, In On Kfjnnnty (jf lOiiicMuionnl 0;>pnriiniiiy 
HI), iU-l()4 (W MuH!('lIpr it D, MiivnilunL ptK 1<)72). with 
J. Onthmts 0, KlojiKloriVr, II. Lt'vin, & H. ^tnut, MwoU nml 
huMinaliiy 70=00 (1071); Kit^Hlin^, MpaHtiriim a btx-al Oovr-rtininnt 
^vrv\vv\ A Smdy cjf Hrhool DiHtrietH in Nc^w York Htan\ -M) lU^v 
Kmn, it Stati^tic'H Hot! (1067), 

''Coniparr Bi^vko nopoHiiicnu Mt HI {^'jDlollar rxp(li(liinnv aro 
probal>ly tlu^ l)OHt Wity of inonHin'inf^ tlu» (|nnHty of nhirnt ion atTordrtl 
^tiidontH . . . r). with ni^ahnni I)(iHJHiti(m, at a Cirit in ikji juni 
u(M^(^^^ariIy thn'moiKy. no. It y how v^kvly ym npond it."). It 
warraitt^^ noiins that I'vcn n])IH*lIniitH' witnw. Mr. Oi'ahani, f|uaii= 
fled tiie inipcjrtaiieo of imiwy only by thc^ rccinii't'iiient of wi/^o 
t'X]5riHlittiro. Qtiitc obviotiHly, a di^^trict whirh In ])i'op(ily poor i^ 
poworloHH to niatrli the cdurntioii i^ivivitlcd ly u jifoiirrty v\v\\ diH= 
trii't aHHiinniig (?ach di^tnm ailncat(¥ it^ fiindH with cfiiial wiHchiin. 
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tlio i\\uMUm of i\\mium\atu}]\ m (Mlucatiuiial qunlily niiiHl 
he (IcMMiifMl tu \)v an ohjoelivc^ unc* that hiuk. to what 
tho h^taK* prnviflrw ita cliilclrcii, nut to what thr rhilflnMi 
am ablo to tlo with what thoy roeoivo. Thai a rhilfl 
Unrvil to attc^tit! an iindprfunflofl school with poona' 
physieal faeihtipH, Ivm vK])vriv\]m\ ivndwiy. hirgc^r ohinnpH. 
and ujiatTowta^ rango of vvimv^ than a Hrhool witli mb- 
Htantially innw funds-- anrl with ^roator (^hoicp in 
odu('ational planning-^niay iK^vortht^InHs vkvo] m U) the- 
ofTdit of ilw HdlcL nut th(' rtlat(^ v\\ Mmtuiri cu- rcL 
(iianrH V, Vamuhi. l\ H. :W7, H4U (1088). Indord. 
who oan vsi^v nuui^urr Inr sueh a rhild tlip opiiurtiinitioH 
lust and th(^ taloiitg wa^^tod fop want of a hmnfloiv nioro 
cnnrhod {'duration? Diseriininatiun in th(> (^pportiniity 
to If'arn that alTordHi a duld muHt \w our Btaiifhutl. ' 

aoiian, nvon bofom this ( utu't rccogniKocl \ah chity to 
tour down tho baniei^s of state* enfniTCKl rarial pogtTga- 
tioii ill piiblio ochicmtion. it arlcnowIcHlgpd that inuquality 
ill tho Dducational facilitios i)rovidrd to studonts inay 
niakc for dismniinatory statn action as eontotnplatrd by 
tlio Equal Protoftion Claiiso. M a basis for striking 
(rown Htato onforrod sogrogaUoii of a law school, thn 
Court in t^waall v. Pmnlcr, 380 V. 8. (321), U3;W);{4 (mi)}, 
statcid: 

"(Wje caiuiot find substuntial oquality in tlic^ ochh 
catioiial opportunities offcrcMl whito and Negro law 
studnnts by tho Rtata Iii tonus of nuitibor'of fac^ 
ulty. variety of courses and np])ortunity for si)a(aa]-^ 
iJ^atinn. sizo of tlio studont body, gcope of the libnuy, 
availability of law review and siiuilar aetivities, the 
[white only] Law M\ou\ k supeiior, . , . It is 
difficult to believe that one who had a free choice 
bntweeu theso law schools would consider tho ques^ 
t-ion close." 
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See also McLaurin \, Oklahovia State Regents for Higher 
Education, 330 U. 637 (1950). Likewise it is difficult 
to bnlievG that if thd chilclrnii of Toxas had a froo clioicie, 
they would chnoso to be educated in districts with fewer 
resources, and hence with more antiquated plant?, leps 
experienced teachers, and a less diversifiexi curriculunL 
In fact, if financing variations are so insignifinint to edu- 
cational quality, it is difficult to understand why a num- 
ber of our country's wealthiest school flistricts, who have 
no legal obligation to argue in support of the constitu- 
tionality of the Texas legislation, have nevertheless 
zealously pursued its cause beforo this Court.'"^ 

The consequences, in ternis of objective educational 
inputs, of the variations in district funding caused by the 
Texas finaneing scheme are apparent from the data in- 
troduced before the District Court, For example, in 
1068-1000, lOOff of the teachers in the property rich 
Alamo Heights School District had college degrees.*"' 
By contrastj during the same school year only 80,029^ of 
the teachers had college degrees in the property i^oor 
Edgew^ood Independent School District.'' Also, in 10(58= 
1969, approximately 47% of the teachers in the Edge- 
vvood District were on eniergeney teaching permits, 
wliereas only 11% of the teachers in Alamo Heights were . 
on such permits.-'" This is undoubtedly a reflection of the 

■'^Sce Brief of, inter alia, San Marino Unified Srhool District 
Beverly Hilk Unified School Didtriet lu amici curiae; Brief of, intpr 
alia, Bloomficld MilU, Michigan, School District; Dearborn C\\y, 
Michigan^ School District; GroHSo Pointe, Michigan, Public Wchool 
System as ainki curiae. 

*3 Answers to Plainfifl's' Interrogatorie.^, App>, at 115. 
Ibid. Moreover^ during the same period, 37.17% of the tnaciiers 
in Alamo Heights had advanced degrees, while only 14M% of Mge- 
wood'ji^ facuhy had such degrees, See id., at 116. 
at 117, 
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iact that Edgcnvoofl s teacher ^^alary seale was approxi- 
inatoly SO^ of Ahmio iroights\-' Aiich not purprisingly, 
the teacher-student ratio varies significantly bntwee!i the 
two fligtricts.'' In oth^r worcls. as might bo oxpectecl, 
a (liffGreiicc in the funds available to districts results in 
a fhfferenco in educational inputs available for a ehiklK 
public education in Texas. For constitutional purposes, 
I believe this situation, which is directly attributable to 
the Texas financing schonie, raises a grave quostion of 
Btato created diHcriniination in the ])njvision of public 
education, Cf GaMon County v. Umted States, 393 
U. 283, 203=294 (1969). 

At the very least, in view of the substantial niter- 
district disparities in fundin[r and in resulting oducational 
inputs shown by appellee^ o exist under the Texas 
flnancing scheme, the burden of i)roving that these dis^ 
pariac^ (io not in fact affect the quality of children's 
education must fall upon the appellants. Cf, Hobson 
v; Hame)}, 327 P, Supp. 844, 860=861 (DC 1071). Yet 
appellants made iio effort in the District Court to dem- 
onstrate that educational quality is not affGcted by vari- 
ations in funding and in resulting inputs. And. in this 
Court, they have argued no more than that the relation- 
ship is ambiguous. This is hardly sufficiient to overcome 
appellees' prima facie showing of state created discrim- 
ination between the school children of Texas with respect 
to objective educational opportunity. 

Nor can I accept the appellants' apparent suggestion 
that the Texas Minimum Foundation School Program 

^''/rf-Hitns. 

In tho 1067^190^: ^vhoul ycnr, Kclgownod had 22,S(i2 tftuclents and 
«f)4 teadierg, n ratio of 26J to L B^q id,, m nO, 114./ In Alanio 
HpightH, for the mtm dchnol yrnr, ihcrn wore W32 ^tudnnt^ rind 265 
toncherj^ for n ratio of 20.5 to L Bvv ibid. 
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cffffiivoly (•raiiicnlt's aiiy (lisrriiiiiii;iteu\v ctrnctf; otiii-r. 
wim rpsulliiig fnjiii llit' lural [iruiHTty tax (•le-incnt nf ilic 
Tf^xns filiuiiniig schoiiH'. Appnlliints arnvn tliat, ilnf^pitc 
its iiii|)orl'c'('tioii«<. tlip Prugniin ■'dooH giinnuiu-r an a(i(>- 
f|iinto (■(liH.atioii to every ehild," Tho luajoriiv. h, nu\- 
Hiflering the cuiistilutiuiialiiy of tlio Texas Hiijiiieiiig 
f^clu-ino, Heeiiis to fiiui suhstaiitial inen't in this eoiiroii- 
tkm. far it tcllH us that tlie Foiiiifiation frejorniii "wa.s de- 
sigiiofl to lii'ovifle an adequate miiiiiiiuin eduratioiinl of- 
fering ill c>very school In the Htate," aiitv. at — and that 
the I'rograin "aswUr|os| a Imsie efhicntioii for every ehild," 
ante, at—. But I fail to iinder,«tand how tlie coiiHlitu- 
tioiial pmblenis inlierei:< in the finaneinff Felienie are eased 
ilie Founchition ProgfTiin, Indeed, ihc jjrpeise tlunist 
of tlie appellants' aiid the ('uurt's rcumrks an- nut alto- 
getlu'r eluar to ino, 

Tlie suggestion may be that tlie state nld reeeived via 
the Fouiidation Prograni sufiieieiitly improves the posi- 
tion of i)roi!erty i)oor districts vk-n-vi^^ property rich dis- 
triets— in terins of edueatioual fuiids=to eliminato any 
claim of interdistriet diseihiiinntion in availnble eduea- 
tioual resoiu'cos wliieli, might otherwise Gxist if educa- 
tioiial funding were Ippeiident solely upon loeal i)roi)crty 
taxatioii. Certainly tlio Court has reeognizcd that to 
demand prceise equality of troatiiient is normally un- 
realistic, and thii.'i minor diffcrcncos inherent in any 
practical context usually will not make out a substantial 
equal ijroteetioii claim. See, c. g., Mayer v. City of Cln~ 
mgo, 404 U. 8. 180, 104=10o (1971); Drnpcr'v Wash- 
tngtoii, ;j72 U. S. 487, 403-496 (1063J: Bam Pammt Co 
V. Pimon, 282 V. S. 400. 301 (1031). But as has alroadv 
boc'ii scon, wc arc hardly pre.«onted here with, some do 
iinirhim claim of di.icrimin.ution resulting from ;lio "i)]ay" 
necessary in any functioning systeiii; to the contrary Jt 

'■'He;,jy BricI tnr Ar,i-H.ll,.uit„- 17, S(x> rks, u/., -u fi. p^-Ki, 
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in vknv tliat tlio Foinidation l^njgraiii uliprly fiiiU lo 
aiiit'liuraii ilw ^mumly (liHeriininntory ptiVct^ of {\w hral 
\m)\)vny tax.''' 

AlKM'iiativcIy. (ho appt^llantH aiul tlic^ inaj(Maty iiiay 
InAiovv that tlio Kqual Proimioii i%\m^ ("iiinot Uv of- 
tciiflcfl by Hiii)HlaiitialIy iiiii'ciual stntt^ trc^alhKMii of prr- 
HoiiH who nro siinilaiiy siluatpd m long as tli(> Srat(> pnn 
vides ovt'iyuiio with homio iiii^pocifinl aiiKiunt of* nfl(inui()!i 
wliieh (n-idoiitly is '^(Mioii^li;' ^'^ Thn for mvh a 

M()V(d vww k far fmiii cloar. ll in. of roursc. tnir that 
th(^ C uiistitutiuii floos iint roqiiin' prurigo cHpiality in \hv 
trauincMit of all ]m'mm, Ap Mr. Jiif^tico Fraiikfuru-r 
c^xplainod; 

'^Tho (Miiinlity at which tho '(niiml |)m((H*tiuii^ HaiiH(^ 
ainiH in not a di?{*iiih()flipf| nf|iiality, 'rho FourtcKMU'] 
Ainoiithiioiit ojijoiiiH *tho oqiial prornntinii of thc^ 
lawH. a!)fl kiUH aro not absti'act propositioa^^. 
Tlio ( onRtiditioii davs not requiiT things whirh arc 
(hnproiit in fact or opinion to hc^ troatOfI in hnv m 
tliongh thoy were tho mm^J' Tif/nrr v, TvxdH 31(1 
141. 147 (1040). 

^ov also DnngirtH v. Cnliforiiia, :i72 W im, 3o7 



'MiKirnL (Hvii npan froin ilir dinVivniial in^iiiMKMii inlh-rriii in 
Itinil ijroppny rlit^ .ii^nifinint innTili^fvirt ili.pMrinr. in 
an. romv(Ml tnulor iIip Mininnin! KniiiHlMtiim Mm^\ IVniriviMi svnulrl 
^^(M'lii In rainc* HMbHtMiiiinl (Mjiinl pn)lr(Minii ijiK^HiiniiH. 

I fiiHi jnirtifiilMrly ^^ironrr ini iiiini itni^ of wuch n s'i<^v in ;|m' 

'^^'^'^ II ill pruprny punr tliHirirU -rcHMS'lnLr a piinror (|UMliiv cdiH^n- 
j'^^u Hint as-ailnhic' m nhiMmi in di^iHrtH having hunv a^.r-.Mhh. 
svonlth" with !hr n.^Hc-nifni -\\m\ at li^a^t svhm- ssvalfh i^ inn)hT(l 
thf I'jjual IVohHMion Chmf^r j|o(^/iic)t nM|nln' idMohitc cnualiiy i)v 
]Wi:\^Ay ('final ndvaniasp^/' al The Cuiiri. in lu' mvv, 

' -\v\v\^ \\> vvmwvk M) "wrahii" di^«^riniinaiicnL Hui ihe loirical 
hsAfi Uvv A\v\\ a n'^iriiMinn i^ vm cMpIaiiird ])v \\w OnirL noririi 
nilmrwij^o apimniii. h(v pp. _ = nnd ii. 77. hifm. 
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But tliis Court has nnvcr supgcstod tlmt bceau^^o mnw 
"adnquafcr level of boiiefits is ])i'ovidetl to all. cliscriniiim- 
tit)!! in the ])ravi8ioij of services is thorofuro coiistitution- 
ally nxcuHublr, The Equal I^rotoction Clause is not 
acldrossocl to the iniuiinal suffieioiiey hut rather to thn 
unjustifiahlt^ ine([uaiities of state action. It inanclatus 
nothing Ic^H than that "all persons similarly eireuni- 
ritanced j?lmll be treated alike.'' F, S. RoyHlcr Ouano 
Co. V. Virgitna, 253 U. S. 412, 41o (1020). 

Even if the Equal Protcctiori Clause enconipasscd some 
theory of constitutional adequacy, discriniination in the 
provision of educational oijportunity would certainly 
seem to be a poor candidate for its application. Neither 
the majority nor apjjcUants infornis us how judicially 
numageable standards are to be derived for detennining 
how nuich. education is "'enougli" to excuse constitu- 
tional discrhnination. One would think that the ma- 
jority would heed its own fervent affirmation of judicial 
self-restraint before undertaking the com]3lc;c task of 
determining at large what level of education is constitu- 
tionaiiy sufficient. Indeed^ the majority's apparent reli- 
ance upon the adequacy of the educational opjiortunity 
assured by the Texas Minimum Foundation. School Pro- 
gram seems fundamentally inconsistent with its owii 
recognition that educational authorities are unable to 
agree upon what makes for educational quality, see ante, 
at—, —= n. 86 and n. 101. If, as the majority stresses, 
such authorities are uncertain as to the impact of various 
levels of funding on educational quality, I fail to see 
where it finds the expertise to devine tliat the par- 
ticular levels of funding provided by the Program as- 
sure an adequate educational opportunity— much less an 
education substantially equivalent in quality to that 
which a higher level of funding might provide. Cer- 
tainly appellants' mere assertion before this Court of 
the adequacv of the education, guaran.teed by the Mini- 
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iijiun Fouinlatiuii Hf^hudl I'r(!<irain cannot cibHciiro tlio 
constitutional iniplicuuiuim ut" tlic^ cli^rriniination in rnhi- 
cational funtling and objcTtivc (>cincatioiml iuynm wrniU- 
ing from thv local property taK—particularly pincc the 
a,\)\)oUQVB ofTcrcfl siij^^tantial inicontravcM'tocl pvifloncc 
before the Distriet Court impugning the now much 
touted ^'aflequaey'' of the oclueation guaranteed by the 
roundation Program/'' 

fn my view. then, it is inequality— not mmo notion of 
gross inadequacy—of etiueatiniml opportunity that raises 
a question of denial of ecjual protcetinn of the laws, I 
find any other approach to the issue unintelligiljle and 
without directing principle. Here appellees have made 
a substantial showing of wide variations in educatirinal 
funding and the resulting educational opportunity af- 
forded to the school childron of TcxaR, This diserim^ 
ination is, in large measure, attributable to significant 
disparities in the taxable wealth of local Texas sehool 
districts. This is a sufficient sliowing to raise a substan- 
tial question of discriminatory state action in violation 
of the Equal Protection Clause,'^ 

Hc(? AiiHwors to liitcrmsHiorioH by Dr, Horkc. An.^. 17. 

Dr. Dnnipl C\ Alor^nn. .Ir,, A2=5o AfrHnvit of lh\ Dnniol (\ M<tN 
gnn, Jr., Ap]),, at 242=24;L ; 

If in triJc liiMt in two provi(?UH chhi^h tlii?^ Cutin Iiuh Huninmrily 
uiiinnccl cliHtrini roiirt dii^inwHiils of M)Mri(iuiti*>"-il attnc'kH upcMi (iilicF^ 
Hliitn oducationnl fiiiniiring Hehoinc'^, Soc iiuun v. Shapiro. 2m 
K Hiipp, 327 (ND lib lfj(i8). nir'il pt*^ nivinm mb mm. Mrlunis v. 
OgUviv. mA U, y, {\m)\ Bumm V. Wiikermn. 310 Snpp. 
572 (WD Vn. 1909), alTVl per nmam. 307 W H, 44 (1070). Hut 
thoHO cireisionH nmnot 1k' conHicirml (liHjKi^^iiivo oT fhW nclion, 
for tho liini^t of llioHo HuitH (litiVrcd mniorinlly from tliat of 
lliG present vt\Hi\ In Mrlnnii^, tlio plnintifTH aHHofiod that ''on!]/ a 
finnnpiiif; sy^tom wliicli apiHirtion^ ptililic fiiiidH ncM'Ordiiig \i) \\w odii- 
rational iimlH ol' the /^tiidrntH ^^atiHflrH \hv FaiirtnoiiTi! AniciicU 
inriij 293 F. Riiii])., at 331, Tlio Dmvm Co\tri c'ondudcHl that 
"(1) tho Fourtoontli AmniuhiUMit do(V iioi rcniilrr jHibho nrhnol 
pxpoiiditiinN |tni ho nmdn only on the bani^ oi pupiin' (Mhinuioiinl 
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C 

I)(^H|)it(* thv rvidcMit (l]H(MMnu!iatory ofToct of tin* Texas 
fiimiiciiijr Hc^lioinr\ both tho uppollaiits and thv iiiajcjrilv 
viuH' mh^uuniti] (jiK'^tioiis coiicpFMiiiig tl](* pi'iu^isf^ rluu'ar- 
tcr of tho fliHadvaiitagcHl plans in iliiN vn^(\ Thv Din- 
trirt ('oiii't coiirludtKl that the 'J'nxas fiiuuicing hcIhmiu* 
drawn "digtinetioii i.riwetMi gronp^^ of (Mti^rMis dpptMidiiig 
uimn tho WTaltli of the districl: in which thoy hvo" and 
thns (M'CHUOH a diHadvaiUngcHl vlam conipnstKl nf piM'son^^ 
Hving in pmj)nty poor disirietH, Son ;?37 K Sup|)., at 
2S2, Hvv also id, at 2H1. In Hght of tho data intrc)- 
diicod hoforo tho District Court, tho condusion that tho 
Hchool chihh^on uf jii^cjpurty poor thstiicts cunstitnto a 
sufficMont vlam fov our purpusos serins indisi)iuablo to nio, 

Appollants mntcnd, howovor, that in canstitutiunal 
lorins tliis caso involvos nothing nioro than (hsrriniina- 
tion against local school districts, not against individual^?, 
sinco on its faco tho state schonio is concornod only with 
tho provision of funds to local districts. Tlio rPHult 
of the Texas finandng Fehenio. apiiollants suggest, is 
nuTely that ^unie local districts have niore availaljle 
revoniies for eduration; others have ]om, Tn that re- 
spect, they point out. the States iuive broad diseretion 

mvd^i, and (U) \hv hwk (sf judirinlly inaiiMirfMiblc^ HtaiHlardK iimkc^s ihi^ 
vmwnvvvHy \umj\mmii\Av:' Id., nt :dO. Tho Burrcss Dmvwi 
Vi}\m tliHMiiHHt'd thaf niiir n>^H(MitiniIy in nOiiMHr uw MrliunH whirh 
it ffHiiid to bi* ^Hrarri'ly diHtiiimii^lialih^" IMi) V, ^upjK, nt 5T4. 
Tlii?^ Kiiil iiivcflvrH m iA%Y\ M) obtain an aljoniiion (?f hcIkkjI I'iiiuIk 
flmf rniiHidtT^ only «»d!initl(ina] iiord. Tlin DiHtrici Court nilcd only 
lliat thr ^uwv niUH| vvmvdy \\w ^\yvTm\m\\m\ in tIk- di?^iril)titifin uf 
tnxahin kjnii di^^trirt wfajth svIiiHi Im^ licrpKiforo prevpaU'd inanv dirf= 
HrtH from tndy cprrii^iiiir Io(-d fi^nal (MnitmL FurthcM'imirJ. ijiu 
limitnl Imldinn: nf Wxv DiHtricM CnVirt \nm^n\^ umw of iho pmblrniH 
of jiidif^ial iiMiuiirniiU'nt wliirli svtiuld t^xinl if I ho Aulrnd rnnrtH m^rv 
to Hfl(>inpt f() (™iro the di^iribiit inn of (Mhinitiomd fiiiKU ^^nloly on 
llu* ba^iH of (MhH'atitnial nml, w iiifni, ]ip, — ^ =, 
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ill drawing ronmmMo distiiirtions IkMwch'h tluMr polilinil 
suhfliviHidiiH, Griffi}) v, Cnunhf Srlmnl Hoard nf 

Prince luhrnnl Cuunly^ 377 W 218, 231 (11)04): 
Mduurm) v, Marylruui im \\ 42(1 427 ( lIHil ) ; 
Snlsbiirf/ V. Marylatni, 84U IV o4o. /)n(Wo4 (iun4). 

But this ( aui'L hiis coiisiwtoiitly iTrotrnixtMl that where 
WwvQ is ill fact fhscriniiiiatioi! ngniiiHt iiiclivifhial \}\ti^vvm. 
thn con^titminiial giiarantoo of ociual pmtoctiuii of thr 
lawH in nut iiiapplicahio simply bocaum^ the* (nsariiiiiiiaticjii 
^ is basorl ii]30ii sonin grnup ('haraeteristic mvh grui^raphic 
locati()iK Hpo Oarrhn v, Imhcc, 403 H, 1, 4 (1071); 
HnfnoUk V. 377 o33, m^^ms ( in(i4j ; (hay 

V. Sa;/r/f'r^ 372 U. ^, 3(38, 37i) ( 1003 ). Tvxm \\m diuscMi 
tu provitle fmn piihiie prhicafio!) for all its v\{\wm. aiul 
It has oinluKliocl that drcMsioii in its rnnstitutiniL"^^ Vet, 
haviiig pstahlishud public! education fur its citi;iciis, tho 
Htato, as a fhreet cunsequcnee of the variations iii loeal 
propt^rty wealth mKlnniic to Texas' finaneing sehenie. has 
provided 80!nn Texas school children with mibstantially 
loRs resuurees for their e(hiratioii than ;)tiiers. Thus, 
while (HI its fare the Texas seheiiie inay inerely clis^ 
eriniinnte I)otwrTn local districts, the iinpaet of that 
discrimination falls dircGtly upon the (fhildrQii whose 
educational o])portunity is depnndent upon where they 
happen to live. Coiisoquently, the District Vuxivi cor^ 
rectly coiiciuded that the Texas financing scht^ino dis^ 
criniinates, from a constitutional perspcctivo. iH^twcHMi 
8chDo] age children on the basis of the amount of taxulMC 
l)roperty located within their local districts. 

In my Brother Sticwaht^h view, howovor. such n dvmvx]^- 
tion of the tliscrimination inherent in this casi W -iu^ . . 
ently not suffieieiu. for it fails tu define thr ^ i - ' - 
objoetively identifiable classes" that he evidei,:- / 
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{•(MVc^H to 1)0 iHH'nysary for a claim to \w ''c'ogiiizahlo uiuIcm' 
tlio ]^]qual Protec'tiun C'lauHiv" ante, at ~, Flo asserts 
thai this is also tho view of tho inajority, but iio is 
muiblo to cite, nor liavn 1 boon alslo to fiiul, any ])ortion 
of tho Court's ojiinion which rcMnotoly suggostw that tliero 
is no objectively idontifiablo or clofinablo olass in thi^ eafio. 
Tn any caso. if he meaiis to suggost that an essential procli- 
cato to equal prorection analysii is the j^reciso idontifioa- 
tion of the purtieular indivitluals who conipriKe the dis- 
advantaged class, I fail to find the source from which ho 
derives such a roquirenient. Certainly such precision m 
not aiudytically necessary, So long as the basis of the 
discrijnination is clearly idenUfied, It is j)ossibIe to test it 
against the State's purposn for such discriniination — ^ 
^whatovor tho standard of equal protection analysis ojn- 
ployofL'*' This is clear froin our decision only last Term 
in liullock V. Carter, 405 U. S. 134 (1072), where the 
Court, in striking down Texas' primary filing fees as 
violative of equal protection, found no inipediment to 
equal protection analysis in the fact that the members of 
tiie disadvantaged class could not be readily identified. 
The (burt rocognized that the filing fee system tended 
"to deny sonie voters the opportunity to vote for the 
candidate of their choosing; at the same time it gives 
the affluent power to place on tho ballot their own names 
or the names of persons they favor.'' M, at 144, The 

ProbleniH of n'inotly ni;iy be anfidior mnttoiv If proviNion of 
tho rdicf Hougiit in a iiartinibr cus^o n quired idontifiratiun of ench 
inombor of thn af!Deicd cila^, m m ihe va^o of i.iondary reliof, the 
need for elafity in dcfinini; the v\nm i^ apparent. But tliis in= 
volvQs llio lirocndiiral ])rabIoinH iniu'rnnt m vhm arfion litigation, not 
the character of tho clement^: e^^Hominl to Cfnial protcietion annlysb. 
Wc arc concornod here only with thp laiter. Muroovor, it ovidoiit 
that in vix^m rnvh m ilm prnvi^iou of approprialn rehof, which taken 
the injunetivu fornix k not u >seriouH problem iince it is qnough to 
direet the auibn of appro])riatu officiaI?j. Cf, PottH v. Fial^f 318 F. 2d 
284, 288=290 (CA5 1903). 
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(uiirt ahu nTugniml that rliHimrity in voting 

poww haml Oil woalth raniiut bu (ImMibod by rofrnMiro 
to (liscrcte aiHl procisely dofinod scgrnonti^ ()f tho miiH 
nuuiity as ih typical of incquitios rlmllengofl under ilw 
Kf|ual Prutprtion (iaiim' . , , /' /6/fA Xc'VorihrloHH, 
It coiicludod that "wo would ignuro roality wcro wo nui 
to recogrii>^o that this sy^tom falls wHli unfMiual \voight on 
voters . . , according to their econornie status/^ JbixL 
Tlie nature of the classiflcatiori in Ihillark was clear, 
although the precise nienibershij) of the dinad vantagefl 
elas8 was not. This wa^^ (Miuugh in Bullock for ])urpo^e^^ 
uf equal protectiun analysis. It ih enough here. 

It may be, thougln that niy Brother 8tk\vaht is nut in 
fact dDinanding precise icieiitificatian of the nienibershi]j 
of the disadvantaged class for j)ur]3ases of equal protec- 
tion analysiji, but is nicrcly unable to discern with ^ufh- 
cicnt clarity the imture of the discrimination charged in 
this case/ Indeed, the Court itself displays sonio uncer- 
tainty as to the exact nature of the discrhnination and 
the resulting disadvantaged class alleged to exist in this 
case. See .iNla, at ~. It is. of course, essential to equal 
protection analysis to have a finn grasp upon the nature 
of tlie discrinunation at issue. In fact, the absenco of 
such a clear, artieulatable understanding of the nature 
of alleged discriuiination in a particular instance may well 
suggest tlie absence of any real discrimination. But 
such is liardly the case here, 

A number of tlieories of discrimination have, to be 
sure, been coiisidered in the course of tliis litigation. 
Thus, the District Court found that in Texas the poor 
and minority group menibers tend to iivc in property 
poor districts, suggesting discrimination on the basis of 
both personal wealth and race. See 337 F, Supp., at 282 
and n, 3. The Court goes-to-great lengths to discredit 
the data upon wliich the District Court relied and tliereby 
its conclusion that poor people live in property poor dis-^ 
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i'c^tliiCH^ of i!h* ( 'cjiirt'^ nnalyHiH in rrjc^rciiig (Ik* jiata <u\)- 
iiiitlpfl hclnss," I have* no hiMwl tc) join \h^\w on thv^i' 
faclnal fl]H]niloB. 

I M>-niiiM \\\v i/t\\\v\ \Mmlil i;ni!H'li tli!- HMiiii- rriiii'i-n! nUMiii>i iIim 
\Mlii|iiy ill ihi' liiuliii^ ill" -i i-rirrchii iiiii hplssi'i-f' pMur iji^ini'iH niiil 

Y:\r'u\\ inilHirit H'H, 

''^ 'I liM ( "mirt rMjriM? iht' nhirirl ('^mum'- fiinliim nj' a rurrrbiMnii 
iM'twiMMi piMir [irnph' Mild piMir diHiririH wiili iln^ -i^HiiMjon ihat 
"iln'iv 1.- iH^nHisn ift hMlirN^t- \hi\] ihv punn-H! liiiiiilii^H nvv iini iii-JM-^^-Mi-ih" 
rhi^li'ri'jl ill fii(= ])M!ir!'-! ilHtrifq^" in 'IVnm?^. Atiir, hi hi 
HUiipnft i]\ itH ('(illiOu^^hil) tile ( nnrl jillVr^ :ili^nliili'h^ lU) rlnin— 
wini'll it rMMMtii nil lllin ri^'uiul— f^riilri'rninir llu- ill;-! rilninjiil ni \nn)V 
piMipIn jfi IVn:!?^ !«> i^rflUc \ \\v \U\\l\ iill rfHlllcrij lu-luNN^ \]\' 's pprlh'!'^ ; 
it iv\u'^^ iii^tc'nd on a rt'i'iMii Inw rcNat^w fiuii- 'MHU'iTiiiMl Hfilch^ wiili 
\\w Stair ()!' ( 'nlUHM'licllt , Nntr, A Htallf^iirnl AiiMl\>iH of" iIh- Hrlinnl 
Miintii'M UctM^iiniH: Oii Wiiiniiit: Hntili'K iiiui Ln^-iiiu \\'mi'h, s] Ynh' 

,1. lAiU {\\)7'2). ('uiiiiiinii Ht^iiM' ^u^\xi'^\?i tlun tlin \ii\A^ lHv i|i^n\v= 
iiiir n (iciiinirnipliit' I'MiK^iii^ioii \vitli iu^npfM'! U) a ^c'ni^rMpliii'ally lar^c 
iii'lihiHniraj, iiidn^i liaUM^i'itMiltiinil Slatr hikOi as Ti^sns iV-ini a 
ircuiirt'ajjliii'ally Hiiiall. iicii>^i'ly pn]Hilat('il . IiiuIiK^ iiulUr^I riaiij?r<l HImIi- 
siU'li an CotUHu-tiiMit in doiihtfii] -it Ih^hI, 

I'iirilit'rmtjr(', tlit- niMii'lc npi)!i wliii-h tlu' Cniiri tu'Ii^^^ iii di^rri-dii 
tlu* j^tniisiicnl procriiaiTH iMiiplo\i'ii by Prtih'r^?^nr IMnh' to ('HtnbliHh 
till' roia'clat iiJil IhMWCH'il ])iu)V ])m)\)\v mid ptini' di?l!'ii'lH, hvv it. 11, 
tiuprfL lis rrii itaHin pritiiaiMly uii ilie fart tlun cjtily Inii. (jf ihr 

JH) districts ?;tiidird wviv \n the Inwc^t of llir fixe- ni\i%nvu^f^, wliii-li 
mnv doirriiiiiU'd In' t'rIati\o tnxahlo ]iiM>p{Tty \U'v piipiL aiid iiuiHt 
distiirtH (^liiHtPi^'fl in thr tniddlr tht'rc^ gt^iiipH, i^i^v riiildHU'iii. Iiiici'- 
dlHtrirt liuMjiiMlitirH iti r^i'liof)] I'"itiaiU'iii«i: A C'rjiical AiiahniH rjf 
Srrmiuf \\ Prlrst atid iiH l-r(!*^rtiy, 120 Pa, L. Hrv. A(i4, /i-4 a. H7 
(li)72), al^u antv, at — — . Htit tlK^ Cmwt failH lu m)\i' that llu^ 
fiHir pnoi'CHt di/^ttMi'i^ in ilic Haiiijjlr had o\'(t n(tJ)tHl HUHlf-ntH wliirh 
rtMi^^Ultitiul liy'f (}f the ^^tiifloiits ill tlir faitin' i^aillph*. It Mppi'ur?^. 
niDrcovrr, that r\'rii whrti tlio iMrliC'Ht and thn pfKiirHl rntrirnric^ ni'r 
rnlafgrtl t?) iiirhulc in ra(*li cati'^fH'y '2i)['f of the .^titdc'ias in the HaiiH 
plf\ ihr ('oi'i'(^laH()!i hrtwci^n di?^ttMrt ntid indiviilnnl wraith holdn irtir, 
r^vv Hrirf for tlir (lOV-rrnorH of MiniirHofa, Maiiir, Scnith I)akota. 
WiHroti^iii, niid Miclilsinn as (uniri vurlav U n, 2L 

Kitially, it raiiiHJt hv l^noi^rd that tlir flala int i^cRltirrd by aiip'^Hrrs 
wrni iincliHllrnirrd in \\\v Dlsti'lrt Ccniri, Tlir niajoriiy'H williiiLrnri^?^ 
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I lioWvvi^ it i8 sulIiricMi! flial thc^ ovtTnn^liincr furiii 
, of flisrriiiiiiiatinii in ihin vim^ in hoiwccn \\w MunA vluU 
HrcMi of Texas on [hv hasis of ilw tnxablo prijpiM'iy wraith 
nl tlif* (li^ti-ifls in whifli thc'v liappoii to li\^r, To uiHlti^- 
^^'i'^'i ili^' \ivvvi>^v nainn^ of thin flls(i'iniinnl ion 

n\ii\ \\\v paniin(*ttM'^ of \\w c|iHn(lvaiilaMj*«I ^'Imhs It is 
HUlliri(Mii to {♦onsif|c>r (H)nKtifiitional prinripln wUwU 
apptOlcM^H (MHittMul is ('(jntrtjlling in llin context nf (mIik-i^ 
tioiial finanriiig. In thcMr cuniplainl appc'llt^'i^ asHortcMl 
that i\w (onstitntion tUwH not piMMnii lo(*al i\mrwi 
wraith to fl('((M'iiiiiintiv(* of ('(hicuitional ojjport nnity/^ 
T\m is Kiinply anolhor way of Haying, an Mu» ninirirt 
(^)iirt ronrliHlt^cl. that. ronsiHlont with thr gijai'aiitrc of 
t'(iual prott'otiun of thc^ hiwH. '^thc^ (iuality of puhnc vihi- 
ration niay not !)(' a fniiPtion of woalth. othor than th(^ 
woaltli (jf tht^ Htatr an a whcilts" mj h\ 8u|!p., at 
rii(l(M' Kurh a princiiilcv th(^ rhilfhu^n oS a dlHtrirt an* 
vKvomvvW nrlvniitagcMl if tliai fliHtrirt has inon^ taxahlo 
propoi'ty pcM' pupil than tho nvmigo amount of taxable 
proporty prr pupil ruusidtu^ing tho Htatr as a whulo. By 
contraHt. tho rhikh'cn of a rHHtrict aiT disaflvantagod if 
that district has hm taxable j)roj)orty per impil than 
tlio stat(^ average. The innjority attetnpts to dinparagc^ 
HUeh a dc^finition of the disadvantaged elasH as tlu^ profluet 
of an ^'artificially defined level" of rlimriet wealth/ Antr. 
at — , But such h vUwW not- tin* cas(v for this in (he 

P^'nui! nppHlai!!^ n. Ii!i|r;nr ihr n.m-iMni-^ nf ijiMf d-itn inr iIh* 
fiPHt finir hMfon' fhi. irilnnml— wlHTr vfirvtUv Yv^\Hm,i^ hy n]i]H^\\vi^^ 
iH ii)i|i(t^-ihh— in hath unlnir mid jiulif inlly ini3.oiinrh 
/'Tliird AinriidfHl Cnmplnint. App.. nt 2il CnMHiHh^ni wifh ihi^ 
tinMHT. nppdl(Mw jHirportfMl tn iTprcHcMii. MnKin-r nther^. n i-hiH^ amu 
poneil of -nil . . , hcIhu)! vhMvon in Indt^pcntleiii Mund <[y. 
^^^''^^ ^ ' ■ ^^'^''^ ■ ' ^ li^ivo Immmi deprived (»!* the pnHc-riinn 
of the liiw under the Fimrieeiiih Anichdiiient with wmvil m puhiir 
Hinol ediienrinti hemii^e nf the low vnliie ol" the prdjiert v Ivitm 
within the indepcqident ^ehcMil di.^tricM?. in whieh tlie\^ vMih^ " Id 

at \n. 



SAX AXTOXK) SCMIOOL DIHTHK'T }\ IjODIUf H ' ICX 



flnfiniticui uinni^tnkably difMatcHl hy (•(HiHtitiitioiinl 
priiifiplc^ for \vh\v\\ appolh't^H liavn ar|ripMl ilinniglHHU i\w 
(H)iJi'^^?* of thin litiKatituL AihI I iln not l)pli(»V(^ \hnl a 
flnarrr flc^finif icni of cMtlicM' tlx* f liHadvantair?n| claHH of 
Tf^xah^ ^^c'Ikm)! c^hildrfM) or tin' all(*gOflly lUH^oiiHtitiilionai dis- 
(►rimiiiatinii m((mH\ hy ilw humuIioi'h of that rliiHH vnulvv 
\\w pnmmi I'oxaH finaiiriiig srhoiiic* could hc> askcMl for. 
iniu'li It'HH lUMMlofl.'^ ^\lH>tli(>r this (liHfM'imiiial ion. aii;ainst 
{\w Hohuul ('hilflrpii of propcMly poor cliHtriot^, iiilitM-pnt in 
Tv^an fiiumcing Ht^lnMiio in v'olaiivo uf the Kiiunl Pro- 
tt'ctioii ClauFO is lh(* ^|ll^^^^tit)ll t() wliicli wp inmi now 
turiK 

IT 

In striking flown thv Trxas fiiianoing srhoino l)(H'au^^^* 
of rlip intcM'di^trict variations in taxable pro])orty wtuilth. 
the District ( unrt dntorniinofl that it was inHiifliciont 
for apponnnts to show mvvvly that thr RtatrV HduMno 
was rationally rrlatrd to sonio h>giti!nato statc^ pnrpo^o; 
nithiu\ tho (iisc'riniinatioh inhc^ront in tho srhcMno had to 
ho phown nrrpHsary to pronioto a "roinpclliiit^ ^tato in- 
tcrost" in ordnr to withstand constitutional scrutiny, T\w 
l)asis for tliis dc?tcrnunatiDn was two-^fold: first, tlio financ- 
ing jschonio fHvidrs citizens on a wraith basis, a elas^ifica- 
lion which the District Court vinwofl as highly suHp(»ct ; 
and socDnd, tho (Hscriniinutory schonic fhrcctly affects 
what it considrrnd to bo a 'Tundanicntal interest/^ 
na!n(»h% education. 

This Court has repeatedly hekl^ that state diHcriniina- 
tion which either adversely affects a '^funflanientnl in- 
terest" BVi\ (\ f/., Dunn \\ Bhnnstriih 405 V, IMO. 380- 
342 (1072); Slmpiw v. Thonipmu, 3f)4 IV (US. O^O- 
031 { 1960), or is iMsefi on a fhstinction of a suspt^et char- 
acter, see, (\ Graham \\ Rirliardmn, 403 U. tWi, 372 



dmnmlH in a dl^^iinr't which I (^niir^iapf in P(irf 11. C, infra. 
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(l!)71); Mr/jui(/hliii V. Florida. H7!) I", S, 184, 1U] ^1!)2 
(1!M)4), iimst lie farcfully scriitiiiixtMl m (.ii.^^urc thai tlH> 
wliciiu- in iH.ciwnry In \mnnutp a sul.^taiitial, legitimate 
statcMliten-^^t. Hoe, r. /)i,n>, v. Hl,nii>>tvi,i , Am V , S. 
at o42-;)4o; Sliujiin) v, Tlmi„/,siiii , :W4 ['. H,, at ihU, 
The uiajorit.V tisila.V CoiieliifleM, liou-evei-. thai the Te.Nas 
Hclieine is nut .-iihject ■[(. ^^ueh a .'Strict HtaiidanI of n-viev,- 
iitnler (he Kciiiai PiMjteetioii CiaiiHe. Instead, in its view, 
tlie Tes-aH HeheiiH. nm.st, lie t(>.sttM| l,y iHitliiiig more than 
that lenient staiiflaffl of ratifjiialily whieli we have tm- 
(iitioiially applii'd to (liHeriiiiinatory Ktate aetion in the 
t'oiitext of econoiiiie and eoininereial mattei'.s. Hee, e. (/ 
Mraoiiai, V. Manilfunl mv, IV H, 420, 42n.42(i (\m\) '- 
Morcy v. Daud ■^M V, H. 4^7. 4n/)=4(H) (liloT); F. H. 
huyHcr (iuiuio Co. v. Virgiuia, 2/53 1', H. 412, 41/) ( 1!I2()) ; 
LiiHUlcy V. Xatural Cnrbniur f,Vf,s ('„„ 220 I', ,S. Ol, 7s' 
7!) (1911). By HO doiiifr tlie Court avoid.s the teliin<r 
taj;k of HearehinK for a Kislisiaiitial state interest whieh 
the Texas finaneing selu-me, with its variatioiin in taxai)h> 
difitriet i)roi)erty wealth, in neet>swiry to fnrther. I can- 
not aceept siieh an eiiiaseijlation of the •^qiial Prntectinii 
(,'IniJse in tlie context of tliis ease, 

A 

To Ijcgin, I niust once niorc voice iny di.sagrcpnieiit 
with the Coiirt-s rigidified approach to equal proteetion 
analysis. See Dniidrich/c v. U'illiaiHs, m7 V. S. 471, oH)- 
521 aO/Oj (dissenting opinion); Rickardsnn v. lidchcr. 
404 I . H. /S. <)() f 1071 ) (dissenting opinion ). The f 'ourt 
apparently seeks to establish today that (hiUhI protection 
oases fall into one of two neat categories which rlictate 
the ap!)ropriate .standard of review— strict scrutiny or 
inoro rationality. But tliis Court's decisions in the field 
of equal protectioii defy such easy categorimtion \ 
Ijnneiplcd rending of wlmt tliis Court has done reveals 
tliat It lias npiilicHl a spoatruin of standards in revitnving 
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diHcrimiiial inn all(^gjM|ly violative (if ilu* Ki\UA\ l^voWv- 
liiiii (MaiiHr. Hiis HpcuMrum tOrarly ruinprcOiriiflH varia- 
turns in \\w ilvizivv t){ viuv with wliirh tlu* Conn will 
H(MMitini/(» particuini^ rlassifiraliuhH, flc'innidin^^, I lu'licnuv 
01) iliv ronstitnlional and ^ucic^tal inipurianet^ of \\w hWvv- 
atlvor^cly nnvvii^d an?! llic^ ro(M)gni>i!Ml invidionsn^^ss 
of tlh^ haHiH upon whif^li tlic^ parUiMilnr cdasj^i(irai ion i.^ 
flrasvn. I (iiui in fart that, many of ihv Court roecMU 
(liKMHituis rnihofly \\w vovy Hori of roaHoncul ai>proa('h to 
f^tiual protiH*ti(ni anah'sis foi^ wlii(*h 1 i)rcni(Hisly argucHl-- 
that, is, an ajiproarh in which "rtincontraiioii placu'd 
upon tho rhai'at'tri' of thc^ chi^Hificat ion in (lUostioin ihv 
rolativt' inipoiManrc to \\w inflivifhials in the chiss chs- 
tTiniinatPfl againHi of tho KtJVcrniiKMital IxMiollts tht^y do 
fujl rc>f^rivi\ and tht^ assorted Ktatc* interrft;tH iri supj)ort 
of tho chiHHifica.tic}!i/^ Daudrulgv v, ll'llHams^ 307 V, S,. 
at. o20=521 ((hHHCMiting opinion ), 

I thprc^furc f'aniujt a(H**>pt the majority s Iabu!'c%l o/Tu!*ts 
to fh'jnijnb^tratc^ that fniuhiint/ntal intorc^sts, which for 
strict sc^'Utiny of the challcMiKCMl chissification. ('nuonipas?^ 
only rslahliHhc^d rights whieh wo nvv sotnolunv hound to 
rocognizo from the text «jf the Caustitutiun itself. To he 
Hurtv some interests which the (ourt has dceincd to be 
funthuncntal for piu^po^es of oquul protection analysis arc^ 
ihtMnselves constitntionally protni.ted rightn. Thus, dis- 
criniination against the guaranteed right of freedoni of 
speecli has called for strict jucHcial scrininy, Hee Piftirr 
DapartfNCNt of llw Clly of Chicago v, MoHlcy, 40S l\ 
\)2 {1972}, Further, every citi>:eirs light to travel inter- 
state, althougii nowhere exi)rossly meutionod in the Con- 
stitution, has long been iwognized as implicit in the prem- 
ises underlying the Document: the right ''was ronceivod 
from the beginning to bo a coiiconutarit of the stronger 
Union tho Constitution created/^ United Rtaim v. 
Gnv^t, 383 r, 743, 758 (1900). See also Cmndcdl v. 
Xavadn, 0 WalL 35, 48 ( 1S07), Consequently, the Court 
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Hlinil ionally \n'i\\vv\\'i\ vi^ii [a ivnviA wwm \)v ^^Hlmwii in 
\)V wvvi'Hmvy In \mni\uiv n f7)//^/)r///^/f/ w;n\^(M'ijiiH'iit;il itiirr- 
t»s(/' Shapirt) \\ Tlmin /isnn^ Hi!4 I'. S. HIS. iuU {Mlflf)). 
lUii it will no! (It) tu Hiig^c^st that tli(> ^^niiswi'r" to wliiMhcM^ 
(III iiitCM'CHt is fuiKlniiUMila! fnr pnr|)()wc>H of rcjiial iw'ntc-r- 
tioi) analysis is (iluuii/s (Unirwuwrtl hy \vlH'ilii>r thtil in- 
tcM'c^st "is a iMirht . , . ('x|ili(Mlly or iiiii)li(Mt t/uaraiit(»rf| 
I)y tlu' ( 'oust il ut ion/' ftnh , at - 

I wuiihl lik(^ to know wIhm'o tin* ( onst it iit icni ^naran- 
U'VH ihv right la \yn)vvvi\{i\ SkiHiui' w i lldithnnut rj- vci 
\VillinN/H(Hi. l\ o:io. A41 (11)42). or t\\v I'iglit to 

vote in Htato (4f'(4ions. r. f/,, Hi t/itafds \\ Slttis, :\77 l\ 8. 
n3H (li)()4). (jr fin* I'ight t() an apj^oal from a eriniintir 
(•(nivit'lion, y., (hifjni \\_ flliiitiis, Hoi l\ 12 flOoB). 
11i(*^^c^ arr instanc'os in whic^h. diK^ to llu^ iniportancc^ of 
tho inlen^j^ts at stakes tho ( oia-t han tlisplayefl a strong 
contHM'n with thc^ oxistcMuu^ of f liscriininatory state treat- 
!n(Mit, lint {]w i\mvt has ih^vvv saitl or inflicatefl that 
thm> arc^ interests which indc^poiKlenily enjtn^ fiill-hhnvn 
eonstitutional preteetion. 

Thus, in Murk v. Ht^lL 274 W 8. 2tK) { 1027). the Coin't 
refnscul to reengni;<e a suhstantive eonstitutional miaran^ 
tee (jf the riglu to procreate. Nevertheless, in ^kiiuivr v. 
Oldalwina vx rvL WUUuinmn, 'iKi IV S,, at 541. the 
Court, witliunt inijiugniiig the continuing valitlity of Ihirh 
\\ BvlU held that **striet scrutiny" of state flismmiiut- 
tion alfer-ting pnxM'eatiun ^Ih t^sscMitial/^ for ''| m |arriag(' 
and procreation ar(» fiuidaniental to the very existenee 

\\\i\viH\, t\\v (^Hiri H thiMiry would xvudi^v ihc p^^tnhliHlic'cl foniM'jit 
nj" luiHinfiicntijf iiiu^n-^i- m i|ic cmhiicxi k\\ cHjual proiMriiDii aikilvHiH 
niiixM'limniH, fiir Mh^ ^iih^^iniiiiv!* rnnni innioim 1 riLrhi vvi\[\\vvyi 
I hat diis Cnurr Hin.'fly Hrrut inixr nwx w^^vvwd Hlnn^ imcTr?^! lor 
n^Hiririini; or iiciiyin^ m'ct^^ lo ;my iKiriiruhir tfiinnniicM^iI riirhi. nc'ts 
{h. rnitjil Stales \\ O'HrU i,, m\ \\ Mnr, MTV l IUMM ; Cax v 
Ltntisia/iu, liTU 1'. H. 54^=A;)1 (J 1)05). 



I 
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nnil survival cjf i]w ^aot^" HtuTutly. iii h'tu^ v. Witih , 

I'' — ( in73). (hp iiiij)C)ilaiKM^ of j)!UKM-i^atinii 

luiH imlvnl hw]] vx])h\]\nH\ ow thv basin of its iiitiinalc^ 
rt^lation^^iiip with tho constituiionnl ri||ht of privatT whirli 
wo hiivv rmi^inmh Vc4 i\w liniiin) siaturo thcM-rhy a('= 
rurrh'tl any "ricrht" t() prnrrf^atp \^ oyUUhW hnwi tho Uwi 
tliat at th(^ same tiiiu' \\w ( ourl rcaflirnu^cl its initial 
(Icrision ill liurk \\ Hidi Hnv v, Wadi\ ™ R., 

Siinihii'ly. tho ri^rht to vote' in stato clcTtions Iiak I)ppii 
rorogniml m a ^^fuiulaiiHMital political right." bocauso 
tho ('oiirt roiirliithMl xvvy oai'ly that it is "pnwrvativn 
of all rights," Virk Wo v, Hapkim, 118 TV 8ol). 370 
{ISSO); soo. (J., HvyunlilH v. .^///^n, 377 8. n83. 5fil^ 
562 ( 11)04), For tliis roa^oii. "tliis Court has inailo rkmr 
that a cMtiKoii hm a roiislilNtinnalty prnlrrlerl ri(/lil to 
I)artiripato in nlt^ction^ on an equal bamH iri/h oilier rili^ 
zcn^ iu Uw jurisfliciionj' Dunn v, BbunHlvin, 40/) l\ 8, 
380. 33() {1072) (oinphasis aflflod), Tho final mnnw of 
moh protoctioii froin inoqimlity in tha provii^ion of tlin 
wtatr fraiioluse \n. uf mursr, tho Equal IVotoetion (lauso. 
Vet it is (iloar that, whatever clogroo of iiuportancr has 
Ikhmi attaohnd to the ?tato olector^al \)vmom whnii un- 
equally rlistributcd, the right tu vote in %mv elections 
has Itself never been aeconlecl the stature of an iiHlepeiicl- 
ent eonstitutioiial guarantee/'* 8ee Orn/nn \\ Mitrhfli 



'•"Ii i> infrrPHiiutf ilnii in if?; vl'Um m vvvinmlv flip Hfntc votiiig 
ri«ht^ TMHc^ wifhji^^ tlwnry u\ I'litidniiKUitaliiy llic^ iiinjitrjiy cmii 
llulHU^r iHifhiriLr num' tlinn \\w rcntfciif inn thnf "|f|lip (um^fitiifiniiMl 
iiiHlerpiiffiiiirrs uf \\w rii/ht to vqunl imitwviit in the vtdimj prnrrs.s 
rnn im Umm \)n (laiihjtul . , , /' Ante, nl ~ ih 7-1 (PMipluMiw 
ndtlcfl). ir, by ihW, tho nmri infciui^ lo vwui^imv n ?^ii!i..iMiif ivc 
nni^tiuiiioiinl "r]^\u fn cqiial irpjttnu'ni in flip vnfifm pvurv,/' .]u. 
clp|iondcMif of flH^ t:(]finl I»roi(MliiJii Chiwv, \\w fimvvv oi f^iwh m iiir|if 
i^ nTIniiily a layHttMy \o incs 
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4()() \\ S. 112 {\\\7i)\: Krnifnr \\ riunn Fnt Sriituil 
iJislrivf Xti. hi, HWr) \ \ im fi2i) Unr/Hr 

\\ Viniiiua lituinl a{ Klirlions, HHH IV S. im, (KIA ( UKifi), 
Finally, it in likcwii^t^ ■'wuv thai n ^tniv in not nuiuircMl 
hy \\w Vvilovii] C'ljnstitiirioii tu proviilo iijijU'lInU' rouvts 
uv a right \u nppollatc rovii^w nl iiU:' (iriflin v, /lllnt)is^ 
{ , H,. at IS. Xpvcrrlic^lc'Hs, (iii^cMiniiiiation aclvcM'^c^Iy 
afiVctiiig iwvvHH U) ail npiH^lIatp \mm^^^ whirh a Htatc* 
luiH chmv]] to pruvirlu liaH bcon nmHiclc^ml to rtHiuirp 
oIoHp jiHiic'ial scrutiny, Hrc\ r/rZ/^f// v. //////n/.s, 

supra: /)(>uf/lns \\ CaUjunna, \V72 W S, 85;^ f1i)()8);'' 

TIh^ nmjoi'ity in. nf coiirHcs vovvovi wIumi it siiiro-c^nts iliat. 
tlic prot'f'SK of dc^UMMnining wliic^i intc'rc'siH an^ funda- 
iiientul is a fliflicnit uiin. Hut I flu not tliink tlic^ ijn^blrin 
in iiiHnrjn()untahI(s Anfl 1 mlainly do nol acvopt tlic^ 
view that tlu^ procc^ss wmHl nrrosj^arily flogcMUM-aio intu 
an unprhu'iplod. Ruhjoctivo ^liieking-ainNchoos^ing^^ ho- 
tuwn various intn'ostm or that it iniint involv(> this (\)urt 
in eroaiing ^^subHiantivo con^titiitional rights in the nnnio 
of guarantf^cMng ociiial protoctiun of tho laws/' nntv. 
at Although not all funtlanitMital intorfsts aro ooih 

stitutioiially guaranteed, tho fletoniiinaticHi of wliirli 
intcM'ostH aro fnnfhunrntal Hiould hv firmly rooted in tlu^ 
text ()f tlio Constitutioih Tho task m vvvvy case should 
bo to d(^t(u^niine the extent to wbieh constitutionally guar= 

It IH iriip \\m\ Oriflln ;,iHi Dmn}lm -il^o jin^olvnl i\wrv\mm' 
nun mm^\ iiuiiircniH. flmi in, wcnlfli diM-riniiimi iini, iiiii, tii.^ 
Minjc.nfy pnintH mit. autv, n\ — il liT. \\w Cnuri lian \wvvv diM-iiHul 
wrnllh (lisfTitnmniioii alniio U) Im^ ^iilfiricqit to mjuin* ft^iripl jiNlicial 
^('ruiiny; nitlHT. him-Ii n^vh^w of wcnldi HaHHififin ion^ iian \wn np^ 
!''''"'^ '''^^-^ diHrritniiiniion nmMM^ mm jinptinaiii indiyKliin] 

ifitrrrKr, Hc^ts^S/.. ////r/ir r v. Vuyhuu Himn! oj Eh vtiuitH, \\ H. 
niia (inOfi). I bclirvt^ r//-///;// nntl i-nii only Ih- undci-^ 

^tcioil n.^ pmnkMl on a ivfri^nii i(ui (if tlir nffidanituiial iniponann' nl" 
die jM-inunal npjK^Iatr jimrcs:^. 
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niitcMMl rights nro dt^puinliMit on inicrc^stH nut iiuMiticuMMl 
in tlio ( linHtitution. iUv uvxu^ \)vl\vvv\\ \hv Hppcific 
coiii^titutioiial guarantoo aiitl nuiUHinHtitiiliiHial u\ivv- 
rst draws t^lcj^cn', ilw imncuiislitiitioiial intt'ri^si Inn'oiiics 
inovr funtlaintMital iun\ ihc (h^grot* of jiHli(aal sca'Utiiiy 
applitMl wlicMi \\\v inlcTt^Hl in infringufl on a cliHcriiniiiatiJiy 
Inms nvmt l)v aHjuwtcHl a(H^orcling!y. 'riiiis, il rnnnoi he 
diMii(Ml that iiit(M'e^?trf mvh m pr{H'!'('atinn, the* cxca^caHt^ nf 
th(^ Htatt^ franchise, aiicl nvvvm to cManiiiial appiMhitc proe- 
vm^s mv not rully guaraiiioiHl to thc^ vllhon Ijv our ( nii- 
Ftitiititin, I^ut ihvsv Uiivvvm^ hnvv uunrihvhH^ Invu 
alVordtHl HpfTial juthcial cuiisitliM'ation in the fac^i^ of ilk- 
eriniination Ijecauso tlioy arc\ to ^^iniw exieni, iiitcMTehned 
with efaistitutional guaranttu^s. Proci'tnition is now 
inHlerHioocI to Ix* iinportant Ijc^aURp uf ils interaet icni 
with the e^tal)li;^h(Kl constitntional right of piavaey, 'rhe 
excMtiiwe of tho state fraiiehii^e in eloi^ely tied to hanie eivll 
aiid politic^a] lights inherent in the Fii-nt Anieiuhncnit. 
And aeccss to eianunal appelhite pn)eeW5^(*H cMihaiH^"s the 
integrity of th(^ range of rights"^ inipHeit in thc^ Foin- 
tetMitli Aineiuhneiit guaraiiteo of clue proeens of law. 
Only if we elosely proteet the rehited intere^tB fi^oin Rtate 
fliseriinination do wo ultinuitely ensure) the 'ntegrity of 
the eonstitutiuiial guarantee itself. This Is the real leHSon 
that must be taken from oui* |)revioiis rloeisioiiH involving 
interests dcHMned to \)v fundamontah 

The elTcet of the Interaction of indivithial interes^ts 
with established eonstitutional guarantees upon the de- 
gree of care exereised by thig Court in reviewing state 
di^crimiiuUiqi^ affecting mieh interests isam])ly illustrated 
by oiir decision last Term in Einvmladt v. BnirrL 405 



*^-^tMs (/. Duurtm V. Louisiana, mi \\ Ho (imS) (riglit to 
jury irinl); Wmhiiiutun 7V.rf?.v, HSS [\ K 14 (I!)ilT) (nulii in 
roinpulHory pnHWH): i'imiii'r v._ Texas. 3^0 {\ S. m) iimh) {v\^i\ 



SAX ANTOXKI Hf'IKMiI, DISTIilCT - IM )! HiK I ! 'KX ;iA 



I . S, «8 (11172), In /iainl, \\w ( Viiii'l struck down ns 
\-|()hiti\c of the I':(jiia] Protection Clniisc a state statute 
whicli (Icnicd iiniii.irricd persons access to contrnccpt ivc 
devices on the same hasis as married prnHins. The Court 
piirportcd lo test tlic statute under its traditional stanil- 
ard whether then- is some rational basis for the discrimi- 
Marion effected. M. at 44(', 447. In the conti-xt of com- 
niercial regiiiation. the (nurt has Indicated that the 
r:quai iVotection ('iaus(> "is offeufled only if the ciassifi- 
mtion rests on grounds wliolly irrelevant to the aclueve- 
iiient of the Htate's olijective. See. r. ,/.. Mrdiuran y 
Maniland. m\ P. 8, 4m 425 OiKil); 'KuIcI, v, Ihmrd 
nf Ifnwr I'nrl Pilnl (•<)min!sslni,crs. mO V, H, 552, 557 
( 11)4/ I. And this lenient standard is further weighted in 
llic State's favor by the fact tliat "I a I statutorv discrinii- 
Juitimi will nut be set asirje if any slate of' facts rea- 
sfiiiably may ])e conceived (by the Coufti to iustifv it " 
Mr(;nim„ V, Marylaufl. 8(jfi I'. S„ at 42(5. JJut in Bninl 
tlie ( uurt clearly dirl nut adhere tu these highly tolerant 
staiiflards of traditional rational ri-view. For although 
there were cnnn-ivable state interests intended to lie ad- 
vanced In- the statute-=c. y., detciTence of premarital 
sexual activity; regulation of the flisseiniiuitiun of pot(-n. 
tmily dangeraus articles— the Court was not prepared 
to a{'ce])t these interests on their face, but insteatl pro- 
ceeded to test their substantiality by imle|)eiident analy- 
sis. Sec 405 r. S., at 44IM54. Siicli close scriitinv of 
tlie States interests wa.« liarrlly charaeteri.stic of ' tlio 
detercnce shown state classiflcntions in the context Of 
econ.imic interests. See. e. g., Gnvmert v. Chary m 
I, S, 4(14 (l()4a); Kotch v, linnrd nj River Pari Pihi 
Comnimmmn. mipra. Vet I think the Courts action 
was entirely apiiropriate for access to and use of con- 
tracei)tivea bears a close rclntionsliip to the indiviflmils 
eoiistitutional riglit of iirivacy. Sec 405 U. R. .,1 45,^.- 
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454; i(L, at 4():3"4(j4 (W^hitic. J,. coiKMirring l S(m> alHi) 

A yiniilar \yvavpm of nnalyHi^ svith n^wpcHn ^to the in- 
VKiiotisiK^ss ()f t!i(^ ImHiH on svluvh a particiilar (^la^^ifi^ 
ratioii in flnns'ii hag also iufhlcMHUMl the Cnurt to the 
appropriate ilogvvu of scrutiny to ho aeeurcled any par- 
tieular ease. The highly H!jHi)eot eharaeter of ehinHifi- 
eatiouH hancul on vavv:-' nationahty,"' or alienage"^' is 
well estahnsliecL The reasons why such elaHsificationH 
call for eluKe judieial Hc'rutiiiy are uianifolch Certain 
racial aiul ethnic groups have frequently \mm reeog^ 
nij^efi as "cHscrete aiul iiisular niinorities" who are rela- 
tively powerless to protect their intorests in tlie political 
process. S(^e Graham w liialiardson, 403 U, 872 
fl071); cf. Unilrd Slatt^s \\ Caroknc Produrfs Co,, :m 
l\ 144, lo2-l53 n. 4 (1038). Moreover, race, nation- 
ality, or alienage is In most eireunistances irrelevant' to 
any eonstitutionally acceptable legislative purpose. Ilira- 
ban/aslu v. Unitvd States. 320 U. 81, lOO/' MrLniif/hliH 
V. Flonda, 379 IL at 102. Instead, lincR drawn on 
micli bascB are frequently the reficction of historic ]}rej- 
udiceB rather than legislative rationality. It iiiay be 
that all of those considenitions, which inako far par= 
ticular judicial solicitude in the face of diseriniinatioii 
on the basis of race, nationality, or alienage, do not 
coalesce—or at least not to the sanio degree=in otlier 
fornis of discriniination. Nevertheless, these coiisidera- 
tions have undoubtedly influenced the care with which 
the Court has scrutini^^cd other fornis of discriniination. 

In James v. Strange, 407 128 (1072), the Court 

held unconstitutional a state statute which provided for 

''■^Sno. ^^ MrljiuohlUi v. FlnrifltL 371) t' .8.. :it mUW2i Lovinq 
V. Vmilma, \m V, S. 1, 9 (1067). 

«^Sro Omma \\ Calihrma. m I'. 8. (im. fl44=(l4ii (]n48): 
KurvmaLvi \% ruUetf Statt\^, l^l^ 11 8. 214. 210 (1044), 

"^8r<* Graham v. Rivhardsuh. MVi l\ 8, im, 372 (1071). 
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m*oui)inoiit fmni iiitligont cunvictH of luira] cl(^fc>imr fcM'S 
paid by the Hiatn, Thn (uurt fuunci tluit the* Htatutr 
iiiijHM'ini^^ibly clitT(M'(MitiatiMl hptwroii iudii^niit rriininMls 
in ilvhi to the statr aiul civil jLHlgninit clehturs, j^inrc 
{Timiiial tMituvH wviv doniofl various pruUTtivc* pxcMup^ 
tions afTui'dod rivil judgnuMit dHiturn;" The* ( nnn 
gc^Mtnd that in mviowiiig the Htatutn uiidor thv Rtiual 
Protection (lauHc. it was niorely applying the traditiunal 
reciiiironieiit that there he " ^suine ratinnality* in the line 
drawn between the difTerent typen nf flebtury. M. at 
140. Vet it then proeee(le(l to scrutinize the ?^tatute with 
leys than traditinnal deference and restraint. Thu^ tlie 
Court reeognixed "that state reeoUT)nient statutes may 
be token legitiniate state iiiterests" in recovering expenses 
and discouiuiging fraud. Ne\nH'the]ess. Mh, Ji^htick 
PowKLL. speaking for the Court, eonelndcd that 

''these interests are not thwarted by requiring inore 
even trcatnient of incligont criminal defendants 
with other classes of debtors to whom the statute 
itself i^epeatedly inakes reference. State recoupment 
laws, notwithstanding the state interests they may 
serve, need not blight in such discriniinatory f^ishion 
the hojies of iiidigents for self-sufficiency and self- 
respect,^' M, at 141-^142. 

The Court, in short, clearly did not consider the pix^b- 
leniB of fraud and collection that the state legislature 
might have concluded were peculiar to indigent criminal 
defend ants to be either sufficiently important or at least 

^ ^^'^Thr Conn notnl Umt tin* ('hnllnimi ^^provisinn ^fripH from 
mdim^t dorentlMntH tlio nrray of protcrilvc' i»xcmipi ic.iiH Kn\m\^ Iuih 
ovmod fop oiIuT civi] jiulgnuMi! (h^htor^^. iiiHudins w^wmUm^ m Uw 
ninonnt of fiwpoHablo ('nniin^^ Huhjort to irurni^liinont. proicnicHi of 
tho (lohtor froni wngc gnPiUHlininnt .|r imv. of hcwpp pwonnl or linii= 
ily ^icknoHH, and cwniption frorn nttnchiiic^nt niul oxofMition on n 
dobTor's prrHonnI Hoflnng, book^, nnd (ooIh of trndo/' 407 V. S.. at 

1*50. 
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siifiic'i(Mitly .suhs^tantiatod to justify doiiial of {hv protfH*- 
tivo PxcMiiplions affonlod to all civil juclgiiiODt flol)t()rs. to 
a (*lass coiiiposed exclusively of iiuligont ci'iuiiiial dc^htors. 
Similarly, lu Rccd v. Reed, 404 \\ S, 71 (1071), the 
C uurt. in sti'ikiug down a statc^ statute^ which <i;av(» humi 
prcfcroiicc over women wlien persons of eciual entitlement 
apply for assignment as an administrator of a i^ai^ticular 
(vstate. resorted to a more stringent standard of equal pro- 
tection review than that employed in cases involvino; 
commercial matters. The Court indicated that it was 
testing the claim of .sex discrimination hy nothing more 
than whether the line drawn Ijoro **a rational relationshi]) 
to a state objective." which it recognized as a ](^gitimate 
effort to rednce the work of i)rohate eoui'ts in choosing 
between comi)eting api)lications foi' lottei's of adminis- 
tration. /(/., at 76. Accepting such a puri)ose. the Idaho 
Supreme Court had thought the classification to be sus- 
tainable on the basis that the legislature might have 
reasonably concluded that, as a rule, men have more 
experience than women in business matters relevant to 
the adn^nistration of estate. i)3 Idaho 511. 014, 465 P. 
2d 635, 63S (1970). This Court, however, concluded 
that ''[t]o give a mandatory i)rcfcrcnce to members of 
either sex over members of the other, merely to ac- 
complish the elimination of hearings on the merits, is 
to make the very kind of arbitrary legislative choice for- 
bidden by tlie Equal Pi-otection Clause of the Fourteenth 
Amendment , , . A/., at 7G. This Court, in other 
words, was unwilling to consider a theoretical and un- 
substantiated basis for distinction — however reasonable 
it might appear— sufficient to sustain a statute discrimi- 
nating on the basis of sex. 

James and Reed can only be understood as instances in 
which the ])articularly invidious chai'acter of the classi- 
fication caused the Court to pause and sci-utinize with 
more than traditional care the rationality of state dis- 
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(Tiiiiiimtbii. I)i«Tiiiiiiiatinii on tiii' ImsiH tif pnst (Tim- 
iiiHlity and uii tlin basis of sex poHcd for tlin ('aurt tlic 
siK'Ctn? of funiis of ciiscriiniiuitiuii wliicli it iinplicitly 
iwogiiizcf! to luivo (Iccp social and logal mots without 
nm-swariiy having any Imsis in nctunl difffronc'i-H. Htill. 
the (oiirts soDsitivity to thn invidioufiiicw of tlio \)tmH 
for disfTiniination is lu-Hiaps inost ap|)arrnt in its doci- 
sions protocting the iiitcroHts; of chihh-iMi l)orn out of wod- 
luck fmin discriiMinatory stntc aotiun. Hpo Widxr v. 
AHim Casualty d- Surely Va., 400 U. S. 1(54 ( 11)72) ; Lwij 
V. LimiHiniia, Wl v. S. m iWm). 

Ill U'ebcr, the Court struclt down a portion of n state 
worliiiiPMs coiniKMiHatioii statute- tliat rclogatcd imat.- 
knowlcdged illogitiniato phildren of tho dnceaml to a 
lossor status witli rospoct to hrncflts than that opcupiod 
Ijy logitiJiiatc childrcii of tiio fict'cast'd. Tlie Court ac- 
knowledged tlie true nature of its inquiry in nisps sucli 
as tliese: "What legitimate state interest dues the claN- 
fication imjinotp? \Vhat fundainental porsnnal rights 
inight the clagsificatioii endanger?" Id., at 173. Em- 
I'urking upon a detei'iniruUiou of the relativp siihstanti- 
ality of the States justifications for fiie elassiflcation. the 
Court rcjcPtPd the enntpntion that tlie plassifieaf i..iis re- 
flpptod^ wliat inight be r)iesiinied to havo ijeeii tho de- 
eeascd's i)refprpnee of Ijenc-ficiaries as "not eoinpelling 
wliere dcpgiidciicy on the dPceased is a prerequisite to 
anyoiies repovery . . . /bid, Likowise, it tlec.ned 
tiie relationship bctwecii the States interest in eneourag- 
iiig logitunate family relationshiiis and the Iiurden plaec^d 
on the illegitiiiiates too teuiious to i)erniit tlie plassifiea- 
tion to stand, rbld. A dear insight into the basis of the 
Court's action is provided by its conp]usioii: 

"lllniposing disabilitios on the illpgitiniate ehiltj is 
eoutrary to tho ijasin conpe])t of our system that 
legal bui'dpiis sliould boar sotnn relationsliii) to in- 
(liviclual rusjionsibility or wrongdoing. ()b\-iou.slv no 
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cliilcl is respoiisibh^ fur his birth and pcnalixing the 
illegitiinate child is aii inrffcctual— as well as an 
uiijust — way of (leterriiig the parent. Courts arc 
powerless to prevent tlio social a])prohriuin sufTered 
by these hapless childro!i, but the Equal Protection 
Clause does enable us to strike down diserinuiiatory 
laws relating to status of birth/* 406 U, S.. at 175- 
170 (footnote omitted) . 

Status of birth, like the color of one s skin, Is something 
which the individual caniiot control and should generally 
bo irrelevant in legislative considerations. Yet illegit- 
iniacy has long been stigihatis^ed by our society. Hence, 
diseriniination on the basis of birth— particularly when 
it affects innocent children— warrants special judicial 
consideration. 

In summary, it seenis to nie incscai.jably clear that this 
Court has eonsisteritly adjusted the care with which it 
will review state discrimination in light of the constitu- 
tional sighiflcance of the interests affected and the in- 
vidiousness of the particular classification. In the eon- 
text of econoinic interests, we find that discriminatory 
state action is almost always sustaiiied for such interests 
are generally far removed from constitutiunal guar- 
antees. Moreover, ''[t]he extrenios to which the Court 
has gone in dreaming up rational bases for state regulation 
in that area may in maiiy instances be ascribed to a 
healthy revulsion from the Court's earlier excesses in using 
the Constitution to protect interests that have more than 
enough power to protect themselves in the legislative 
halls/- Dandridge v. Willinvis, 397 U. S., at 620 (dissent- 
ing opinon). But the situation differs markedly when 
discrimination against importaiit indivickial interests 
with constitutional implications and against particularly 
disadvantaged or powerless classes is involved. The 
majority suggests, however, that a variable standard of 
review would give tliis Court the appearance of a •^super» 
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logislatiiro." Ante, at — . I caniiot agree. Such an 
approach sceiiis to nm a ijart of the giiarantL'es of our 
Coiistitutiou aiicl of the hi.storie e.x])oriciicos with opia-os- 
sioii of and discriininatiori agaiii.st diseroto. powerlo.ss 
ininorities which underlie that DociUineiit, In truth, 
tho Court itself will l;ie oiion to tho criticisiu rai.?ed by 
the majority so long as it continues on its present courso 
of^ oflfccti\'eIy selocting hi private which cases will bo 
afforded special consideration without ackiiowledgiiig tlic 
true basis of its action."' Opinions such as thow in 
liccd and Janies seem drawn more m efforts to sliiokl 
rather than to reveal tho true basis of the Court's de- 
cisions. Sucli obfuscated action may be appropriate to 
a political body such as a legislature, but it is tiot ai)- 
jjropriate to this Court. Ojien debate of tho bases for 
the Court's action is osscntial to tlic rationality and 
co!i.si.stency of our decisiornnakiiig i)roce.9s. Only in this 
way can wo avoid the label of legislature and eiisuro the 
uitegrity of tlie judicial process. 

Nevertlieless, the majority today attempts to force tliis 
ease into the same category for purposes of equal pro- 
teetion analysis as doci.eions involving diseriniination 
aiTectiiig connnercial interests. By .so doing, tlie majority 
singles this case out for analytic treatniont at odds with 
what seems to mc to be the clear trend of recent decision.s 
m tliis Court, and theroby igiiore.s the constitutional im- 
portance of the interest at stake and the invidiousnoss of' 
tlio particular clas.sif]eation. factors that call for far more 
than the lenient scrutiny of tho Texas flnaiicing scheme 
whieli the majuiity pursues. Yet if the discrimination 
inherent in tho Texas seliome is scrutinized with the care 
demanded by tlio intoi-est and classification ])re.sGnt in 

'■■Si-c Kunerally Giimhor, I'hc Stii)rpim' Court, IfiTl Torm: ton- 
word, III Soarfli of KvolviiiK Doi'irino on n CliiiiiRiiiK Court ; A 
.Modt'l for ii NinviT EcjUiil Protnctiun, m Hnrv. L, Rc.v, ] (1072). 



12 SAX AXTONIc) :^CII()()L DIHTHICT HODHICirKZ 



tluH vtiBv, the unc'unKtitiitinnality of that sc'luMnc is 
miinistakable, 

B 

Sinno tho t'oui^t now suggest? that oiily interests guai^- 
antecHi by the C onstitution are fuiulaniental for pur- 
poses of equal protoction analysis unci since it rejcn-ts 
the eontention that publie eflueation k fnnclamental, 
it follows that the Court conclutles that public! edu- 
cation IB not fonstitutionally guaranteecL It is true 
that this Court has never deeined the provision of 
free |)ub]icr education to be required by the Constitu- 
tion. Infleefh it has on occasion suggestefl that state 
su|iportecl ediieation is a privilege bestowed by a State 
on its eitii^ens. See Mimnuri w rcL Gaines v, Canada, 
tm V. B. 337. 34f) (1038). Nevertheless, the funda-^ 
niental iniportance of eclueation is ain|)Iy indicated l)y 
the prior decisions of this Court, by the unique status 
accorded public education by our society, and by the 
close relationship bctwceii education and some of our 
niost basic constitutional valuGS. 

The special concern of this Couit with the educational 
])rocess of our country is a matter of comiiion knowledge. 
Undoubtedly, this Courtis inost famous statenient on 
the subject is that contained in Brown y. Hoard of Edu- 
cation, 347 U, S, 4S3. 403 (1054): 

''Today, education is perhaps the niost important 
function of state and local governments. Couu 
pulsory school attondance laws and the great ox- 
ponditures for education botii domonstrate our 
recoguitioii of the ini])ortance of edueation to our 
democratic society. It is i^equired m the |)crforni- 
ance of our most basic public responsibilities, even 
servico in armed forces. It is the very fouiirlation 
of good citiHonship. Today it is a princiiml in- 
strument in awakening the chihl to cultural values, 
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ill piTpariiig him fur latr!" prcifpSHiniial (niiiiiiig. niirl 
in liolping to adjust nurinally to liin (Mivironinont, . . 

Only last Tovm thn ( nurr iwogiiiml tliat "[p|rnvifN 
iii^ \n\h\w Hvhnoh ranks at the wry apox of tln^ fuiietio!! 
of a 8tatc\" iVisroffsijf \v }Wr/% 4(H) V, 8. 20o. 21H 
(1072). This in Hoarly hunie ciut by thn fact tliar iii 48 
of our 50 HtatOK tlio pruviHioii of pulilir rfluratlnii h 
niaiiclated by tlio stato cun^^titutiun/^^ Xo otlior stair 
fuiKaiuii is m uniforinily roeogiiixofl as an pssoiitial 
oloinrnt of our socioty^s woll-bpiiig. In lar^^o incuimurr. 
tho explanation for tlio Kpocial iinporiancH^ attaelird 
ndumtion must rest, as the C\)urt reroghiml in ync/vr, 
at 221, on the faets that ^'snnie degree of echioation 
is noee^sary to propai'o riti^^ens to pai'ticipate elToetively 
aiid inttOligcMitly in our opoii political system _ , /' anil 
that ^^Hlucatioii ])rcparcs indivichjals to bo self-reliant 
and sc^lf^gulficieiit partieipanis in momyr Both facets 
of this observation are suggestive of the substantia] rola^ 
tionship which education bears to guarantees of our 
Constitution. 

Educatioii directly afibcts the ability of a child to exer^ 
cise his First AmcndJUGUt interests both as a source and 
as a receive?^ of infornmtion and ideas, whatever inter- 
ests he may pursue ii^ life. This Courts decision in 
Sivaezy v. Xem Hrunpsliire, 334 8, 234. 250 {1967}. 
speaks of tho right of stuflcnts ^^to inquire, to study, anri 

'^^Hoo Hnc'f nf \\w XaiiunnI Kdumiion AnHnrinticni. v\ nl n< 
awiViiM rurifw. Apj). A. All AS of ihr m Htnlrs svhicli ninnrlnto 
iMihiir pclucntian nUu hnvv vompwyuvy nwvuihuuv insvn svliirh 
(\\mv Hc'houl nftcMulanrp for oiplit ycni'H or uumK M. -,1 ;30=iil. 

Prior \u rluH Courr'^ tlpriHiun iri Jimtrn r. lionrd nf EilnrailuH^ 
Ml I', S. 4m (l!)fl4), vvvvy 8tntc ImU ii vum\\\\\\im\\ \m^ymm 
dww\m\\w mix\m\mm\ of a HyHtcin of pui)iir Mm^^, Bui nlicr 
HrowfL Souih Cumliim nMH^alHl ilH ronHiiiiif ioiiMj pniviKion. Mml 
MMHHippi iniulo iu ron:^tiiaii(mnl ])rnviHi(ni (M^rnMiunniv wiih 
^into Ii^giHlniuiv, 
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tu evaluate. , to gniii new inutui^ity and undergtniifl^ 
iiig , , ; Thus, wo have nut casually deseribofj the 
elast^njoin as the " 'inarketplaco uf ideas/ KcyishJan v. 
Board of RcgenU, 385 U, S. 3S9. 003 ( li)G7). The uppor- 
tunity for fornml cducatioii luay not necessarily be the 
essential detenniiiaiit of an indivuluars ability to enjuy 
throughout his life the rights of free speech aiul asso-. 
ciation p larantecd to him by the First Aniendnient, But 
such ail opportunity may enhanee the inciiviciuars eii- 
joynioiit of those rights, not ojily during but also follow- 
ing school attendance. Thus, in the final analysis, *'thc 
])ivotal ])ositiQn of educatioii to success in Anieriean so- 
ciety and its ossohtial role in opening up to the individual 
the central expei^ionc(*s of our eidtUF'e lend it an iin- 
])u!iancc that is undeniable/-" 

Of particular iinportaiice is the relntionshi]] between 
education and the political process, '-Aincrieans regard 
the public schools as a Jiiost vital civic institution for the 
preservation of a deniberatic system of governinent/' 
School District of Ahingtan Township v. Sdmnipp, 374 
U. S. 203, 230 ( 1003) ( Bhknnan, J„ concurring). Echn 
catio!) serves the essential function of instillinp in our 
young an understanding of and appi'eciation foi- tho ])rin- 
cii)les and operation of our governinental processes/' 



mm, im {im). 

pits unci Money: tho Ncod for Kduninoiinl Refonn U (1972), vun- 
eliuhnl tliat " 1 1 jitrnilly, wc vnmun s^tirvivo h imtinn or an individ- 
imU without IcMhication]/' Tr ftirihor ob^orved that: 
"[I|n a doniorratir ^(unnty, piibUc inulor^inndiiig of pnblir \mw^ in 
Mmwary for public supjiort, Sdumls gnnorally iiidiidc* in their 
ru)ur??(¥ of inHtruntiou a widu variety of Hubjecls rciaicd to the hi?^tury, 
structure and print'iplo?^ of AnH»riean ffoveninient at. all lovek In m 
d(nii^. p^vhaak iimvide MtudentB with a background of knowIodKO 
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Kflucatiun may instill tlu^ interest anfl pruvidt' \\w totiln 
iwvv^mvy for politieal fli^cuurHp and ck^hatr, IndcMML il 
has frcqucMitly boon su^gp^tcHl tluit Oflueation tlio d(nni= 
nant faotur aftcctiiig pulitical conHrioupnoi^H and j)artiri- 
pation,'^ A syRtoni of "| cd uinpotiiion jn iflf^as aiKl gov- 
(MMuncMital policiof^ is at thv vuvv of our oltH'tfiral pmcM'HH 
and of First Arnonclnient froodtJhi^/' Willia/NH v.HlfOflrs^ 
303 U, 23, 32 (1068). Bui of uum ininiodiatr and 
dirnet concrrn must ho tho donionstratrd tdfoct of (Mhira= 
tion on tho oxercisn of tho f ranch iso by tho oloctorato. 
The right to vote in fcMloral (decitlons m confcMTOcI by 
Art. I. S 2. and tho Sovontocnth AincndnuMii of tho C'on- 
ptitution. and avccm to tho ntato franohiso hag boon 
afforclod special protoction booaiiHo it is *'p!'OH(a^vutivo of 
other basic civil and i)olitica] rights," UvynoUiH \\ Sims, 
377 tr S. o33, mi-m (1004), Data from tho Proi^i^ 
dcntial Eloction of 1068 cloarly doinonstratcR a dlroot 
relationship botwoon participation In tho olnotoral proc- 

whirli tlf'iMiK'tl nil nbHoIiitP nH'{'SHitv for rcHpiinHiltlr vbhrn^uu'' 
!d.. lit 18^14, 

'^Hp(> ,L Outhrics G. KiciiulorlVr. IL Lc^vliu a H. Hirnii. HrhnuN 
loid ImHjiutliiy im-\m (ion): H. II^^^ ,t J. Tnnipy, Tlir Ihn-rlop^ 
nm\\ of Poliiinil AititiulrH in Cliildren 217-^i>lN flimr); CmmipIk^IL 
The PaMvo Citi^fqi, VI Arta Horifjhs^ini . Xo;^. 1=2, 0, i3(Wl (IDiiU), 

That (Hlucniicjii \^ tho (Ininiiinnt fnrfur in in/hioncintf iMjliiicnl iKir- 
tiHpatinn hIkI nwnronoHH U HiiliiciiMit , I iH'hovr. \u d\^\um^ of flic 
CuurrV^ ^im^^oHtinn ihnl, in all pvpih^, dioro m inflirnihMi ihni 
ToxHH is not i)r()vidinrc all of iin rliildrcn with a HuHifiont pcliu-niicni 
to onjoy tlio riKlit of hvv Hprorli and lo imriicipntf^ fnllv in \\w 
pditiral pron»H^, Auto, at — , Thm^ in, in Hlinri. no liniii on (ho 
nnionni of fn^o Hponch or pnlirical partitapai ion liint ConHiitu^ 
lion guarantt'OH, Moroovor, it Am)\M bo nhvioiiH tlun tin' pnlliical 
procoHH, llko nioHt othor MHppptf^ of Horia! intcrrfMir^^o, U U\ Homo 
dogrc'C' mniiKMitivo. It in tliii^ of link* bf'nefit to an liHlividual froni 
a propony poor dip^irirt lo liavn "onoii^ir' odiicaiion if tiu)HO arfitincl 
him have rmvc tiian "onoiifflh" Cf, Swvnli v. Pnlhto}\ \m V S riUf), 

m\=mA (1050). 
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om tuu] k'vp] of crlunitioiml attainincnt : and, an tlii8 
Cuiut rccognizi-d in Omlnn v. r/;/:Zrf/ ^/r//p,y, :^<)n 8 
2Sn, 200 (]()0n), tho quality of o.lunition ofrnvd inav 
iiifiupiicc a i-hilfrs decision to "('ntpr ur loinnin In scIkkiI." 
In IS this voi'V sort of iiitiinatt' rnlatinnHhip l.ptwcnMi 
a particiilar pprsoim] inK-rcst and spwific- fonstitu- 
tinnal guarantees tliat has heretofon. caused the ('oui1 
to attach sjieeia] sigiiifieance, for ijurijosea uf cHpial pn.= 
toetioii analysis, to inclividun] iiiierPsts such as proerea. 
ticju aiul the axprcise of the state franchise.'' 

riiilLtl HlMlw Dc.pMnnH.iii (.r ( '.miiiM.m., HurcMn of il„. 
tPIWiH, \uum imd nt-KiHti-MlioM in ,h, I.;|,,,,i„,, „f Xov,.„,l„.r luns 
Lmvm\ Pojiiilimoii Hcpurt,-, s^crios P-2(), Xo. im 'I'mI,!,. 4 ,, 
ims). H,.,. alHo U.vi,,, Thv Cm, w ili,. XMihm of lMM(l,.,|,iMn. K.i>N 
mnuM, Conimiitrc I'rii,,. of ,h, Smaw Mm Cni„,ni„„, .,„ l.-,,,,.,! 
'■•'•'""iiit.iml Opimrnmiiy, 92(1 Cona., M S!,w., ,,p 4(^7 

"I l.dipv(. llmi Iho doHP ncxiw l,tMw,.,.M ,MiiH..itiuM mm,! „Mr ..|m1,. 
l>:^lH-(i roMsiiniiuiiiMl VMlut-H wiih r..:u.,'t 10 I'n.p.lnm .,f >.p,.,.,.|i mm.! 
I'i"'"niwilnM 11, ill,. p„li,i,,,,| p,n,,w nmlcc, (hi, m ,|iir,.,„,„ 
>linn uur pnnr dovmuu^ vrnmnum dis,.,.iini„Mii.m affoptinu puhli.. 
NM'llMrc, .-CP, ,7., Dnmlruliiv v, WHIinnm, S'or U, 8, 471 (ISiyO), or 
iKiUMiiiir, p;p(., (/,. Lindneii v. Nonnpt, 4()fl t'. 8, oii (JS)?')) Thprn 
mn hp n» ,|„,.Htitm tlial, a^ ,„M,io,.iiy suiwphi., HMwiinnionnl 
ritthiH „,ay ho iPHH niPMninKriil HoniPonp wiilioui PnonKl, i„ ,,,t „r 
wnhn,,, dcpPMi hpuHiMK, .l.;r. Ml =, li„, ,iK> .nipiai dillVrnnr.. 
lies 111 Ihp ,.io,<Mip.-H „r the iT-lationHliip. Wlmir.vpr ihv -pvprilv ,,1' 
ilip nnpapt of insufnriPMt r,M,f| „, i„a,|,,,„„,(, l,„,i.i„K m p,,,--ou'. 
Ili'-. ilH'y Imvr iiPvcr hvvn vnnMmd lo hpnr Ww Ha.nP dirm nud 

I'li'iip'limt. n-I.MnciM-^Iiip to (..m.-itiiiiiioiial ,.(,,,,.,.,.1,.- inr frtv h], h 

for (iiir poliiirnl proppmw nrf Pdu,.Miioi, 1,.,^ long .■.•Pdunii'tMl 
I" Hnir. Pprhaps, tlip bpHt Pvidpiipp „r il,i« iao( i, i|„, „„i,|„o sialiN 
wliipli hw Ijppii appordp,] piiblif, (.duration a,- llio .siiiKlp j,ul»li(. ...rvien 
ilPMrly iitianiinoiiHly «iiannitppd in ihp po.wiinu inns of oi,r Stat,.., ^nn 
n. Ito. nuiira. Ktlucntioii, in loniiH of cnnHi inn ional valiu.^, i;. ,mi,,li 
inoir. nimUmmri in my .iutlRint.nt, to il,,:. riglii !„ voio in hImip ..|..r.. 
Hon.- iliaii lo pnbli, welfare ur puhli,. Iiousins., Indf.nl ii i< „o( 
wirhcni .isnifipii.u.,. tlmi w have Ions ivpngiii?;..,! (.duraiioii a, an 
p.*piiii!il ,«ipi) ni providing ihe (iiHadviuiiMKPd wiih il,,. 1:,.,.,.... 
."'iii'y lo acliitn't. prononiip SPlf-HnllipioricN'. 
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Whila ultiinntely clisinitiiig little uf this, ihv inaji)rity 
nvvkn rnfugo in the fact that the Court Imn ''mvw \nv- 
^uinotl to poss(^ss oithor the ability or thc^ aulli()rit\' tu 
^j;narantoc tlia citixoiiry tho most efjvctivv spccu'li or 
thr Hiost informed rlectural cholro," Aiitc, at — . Tliis 
HtM^vrH A)!ily tu blur what Is in fact at ?tako. W'itii duo 
rcspncA. the issuo Is iicMtlirr pro vision of the inuHt vfjvr- 
tivv sjM^nch !iur of the most iiijormcd yuU\ Appellees 
clo not now seek the best odueation Texas iniglit t)ruvi(hs 
They ch) seek, liowever, an eml to state chHerimijiation re- 
sulting from the unequal distribution of taxable district 
property wealth that directly imimirs the ability of some 
districts to la'ovide the sauie educational oiiportiinity 
that other distriats can provide with the same or oven 
substantially loss tax ufTort. The issue is, in otlicM' words, 
one of discrimination that affects the quality of the edu- 
cation which Texas has chosen to ])rovide its childron: 
anch the ]3reciso question here is what importance should 
attach to education for ]iurposes of equal protection anal- 
ysis of that discriniinatioih As this Court held in 
Browii \\ Boarcl of EducatwH/S47 U, S., at 40;^: The 
opportunity of ndueatioii. ^Svhere the state has under- 
taken to ]irovidc it, is a right which must be made avail- 
able to all on equal terms/* The factors just considered, 
including the rGlationship Ijetween education and the 
social and political iiitcrests enshrinod within the Con- 
stitution, cornpol us to recogiiiHo the fuiidamentality of 
education aiid to scrutinixc with appro])riate caro the 
bases for state discriniination affecting equality of edu- 
catioiuil o]3portunity in Texas' school districts a con- 

^^Th(* inajorifyV^ v(A\iiiuv {\m CnunV t nidii ioiinl (\o(vm\vo to 
Mi^Iniivc' huilm ill iiinHor^^ ut inxMilon fnllH wid<' of \\w mark in 
the? (•(uitf^xt t)l' tliiH ])Mrlit'ulMr vd^P, Hen aNtv, n\ — . Thv dv^ 
nnions on which \\w Cniiri n^Iicn won- mu])\y \HK]n\yvv HtiiiH vhiiU 
ivmm tlin rniiHtitmiannljiy (if t-ix burden in the fnro of VKvuni-- 
Unm or (lillprpntiMl fnxation annixlnd to imIuth, ^tv, v. ({.,, AUml 



IS BAN AXTOXIO HrirOOL DIS1inCT p. HODHrGncz 



uliision which is only stroiigthonod when wv vomuhv 
tho charartor of tho classification in this ease. 

C 

The' District ( ourt found that in discriminating be- 
tW(Hm Texas school ehildren on tho basis of the aniount of 
taxable pru|)erty wealth located iii tho district in which 
they live, tho Texas financing schonio created a form of 
wealth diseriniination. This Court has frequently rocog- 
ni;^ed that cHscriniination on the basis of wealtli may cre- 
ate a clasRiflcation of a susiioct character and thereby call 
for exacting judicial scrutiny. See, Griffin v! Hli- 

noia, 351 t^. S. 12 (1031); Douglas v\ CaUfarnia. 372 
U. 3o3 f lf)G3) ; McDonald \\ Board of Elvclhn Coni- 
mimoners of Chicago, 304 U, S. 802, S07 (lOGO). The 

SlwvH of Ohiiu lnf\ V, Boirvrts, 'Am \\ 522 (]|)/>0): Mnrlrlvn v. 
Kniiuc/nf, mi t\ (1040)- Carmwhtwl v, Southvni OmJ 

iV' Cnkr Co.. mil. m (l\m): BvWh Onp It. Co. V. Prnn^ 
sfflrnmn. VU W K m (imii). Th^w in no (jurstioii tliat fnmi 
\]w ]u^v^\)vvtWo of \\w \i\Kpiiyvv, \]w ImiiiiiI Proieninii CiaUHC "iia- 
])uHVfi no iron nilo uf pf|iialit\v prnliihitin^r \hv flexibility im\ vn- 
rmy that an- aiipnjiiriatr lo rnn^onahlc^ HcliJwnfH of Htnto taxalinih 
Thv Hintr may iinpos^o ilifipnuil ^pvv\i\v Ihxoh uikhi dinVivnt xvndv^ 
and prorpHKioMH and may vary thv rntv of an oxvyv npon vnvmi^ 
pmdiietH/' Allirfl Stored of Ohio, Inc. w Bowers, U, 8.. at S2i)- 
fi2T. But in tlii^ ninu an* ])nvcntrd with a Haini of diHoriniina- 
linn of an eiifiroly dittrrt^nt nann-p— a rlaini that tho rovcinio pro^ 
diH'injr iiiorhanisni diroctly disrrinnnaU'K againnt iiitorcHt?^ of ncjino 
of th(» intondi'd boncfidarictf ; and in coiHraHt to tlio taxjiaycr HuilH, 
ilip intprcr^t advprs^ely affpHod Ik of mib^tantial ronritiiniioiial nnd 
Hociptal inipurtanup, Hentu, a difrcrpnt ^^taadard of c^qiinl prntpc- 
tion rpviow tlian has boon pinplDypcl in tho taxjmypr ^uiiH In appro- 
priiitp horp. It is tnic that aflinnanoc of tho DlHirirt innrt iWmm 
wniilcl to Honie exUMil infrudo iipoh the* State's taxiiig pnwrr in^^ofar 
an it wouhl be nnrcwnry for thp Stuto tu at Ipa-^t oi^w^m laxablp 
diHtrirt UTalth. Jiui poiitray to the miRRp^tioiiH of thp niajciHty, 
afiirniancc would not iinpo^^p a ntrait jackpt upon thp n^vpinip raining 
l)o\vprH of rhp Biatp, and wuuhl pprtainly not Hppll the pnd of thp 
Icjpal property tax, Spp infra, \y\\. —-^ — ^ 
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inajprity, however, considors any wealth rlassification in 
this case to hick cnrtaiii ossoiitial charactcMMstics which 
it contcncb are coiiiinon to the instances of wealth dis- 
eriniination that this Court has herotoforo roeogni/^ed. 
Wo arc tolfl that in every prior capc involving a weallii 
classification, the inenihers of the (lisaflvaiitagecl chiHi^ 
have ''sharet! two distiiiguiihing charartcMMstic^H^: 
cause of their inipccunity they wei^e coniplotely uiial)l{* 
to pay for soino clcsirecl benefit, and as a conse(|ii(Mic(s 
they sustained an absolute dejirivntion of a meaningful 
opportunity to enjoy that benefit/' Anta, at - — . I 
cannot agree. The Court s distinctions nuiy lie suffieient 
to cx|)]ain the decisions in WilliaiNs v, flUnak, 309 l\ 8. 
235 flf)70); Talc v, ShoH. 401 l\ S. aOo (107]); and 
cvon Biilloak v. Carter, 403 U. 8. 134 (1072), But they 
are not in fact consistent witli the decisions in Har/wr \\ 
Virf/wia Board of Elactions, 3S3 l\ K 0(33 (lOfUi). or 
Griffin v, IllinoiH, supra, or Dour/la^ w California, supra. 

In Harper, the Court struck dowii as vitjjative nf the 
Equal Protection Clause an amiual Virgliua j)oll tax of 
SL50, paynicnt of which by persons over the age of 21 
was a prerequisite to voting in Virginia elt^etiuns. In 
part, the Court relied on the fact that the |H)11 tax inter- 
fered with a fundaincntal interest— the exercise of the 
state franchise. In additioii, though, the Court ein- 
phasiml that ■'[Ijiiies drawn on the basis of wealth or 
property . , , arc ti^aditionally (nsfavorod," at 008. 
Under the first ])art of the theory announeed by tlie 
nmjority tlie disadvantaged class in Harper, in terms of 
a wealth anaiysis, should have consisted only of those too 
poor to afford the $IM) iieccssary to vote. But the 
Harper Court did not see it that way. In its view, the 
Equal Protection Clause 'Ijars a system which excludes 
[from the fraiichisel those unable to pay a fee to vote or 
wlio fail to pay!' IbixL (Emi)hnsis added.) So far m 
the Court was concerned, the ^'degree of diFcriniination 
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I was I irrplovant/^ fbkL Thm, i\w Cuurt struck dusvii 
the |)o]l tax /;/ lain: it fliil nut onior moiTly that thngo 
too pnor to i)ay the tax bo cxcinptecl : complete inipociinity 
okuirly was not {lotonniiiati vo of the limits of the 
vaiitag.^fl elass, nor was it nssoiitial to !nakc> aii oqual 
prutoctioii claim. 

Rimihirly. Oriffin and Douglas rofuto the inajority h 
eonteiition that we have in the past required an absohito 
deprivation before subjecting wealth classiflcatioiis to 
strict scrutiny. The Cumt eharacteri^es Grifjui as a ease 
eoneeniod f^im]iiy with the denial of a transcript or an 
adequatn substitute therefor, and Domjlm as involving 
the denial of eounsel But in both cases the question 
was in fact whether "a State that Igrantsl appallalr 
revhw can do so in a way that discriminates a^^ninst 
some convicted dofendauts on account of thoir poverty/' 
Griffin v. IlliMois. 331 U. at IS {emphasis added), Tn 
that regard, the Court concluded that inability to pur- 
chase a transcript denies ''the poor an adequate r//;/;r^//a/e 
review accorded to all who have iiioney enuugh to ])ay 
the costs ill advance," ibicL f emphasis added), and 
that ''the type of an appeal a person is afforded . 
hinges U])on whether or not he can pay for the assist- 
ance of counsel;' Douglas v. Califnrma, 372 V, S,. at 
335-336 f emphasis added). The right of apiieal itself 
was not absohitely denied to those too poor to pay; but 
because of the cost of a transcript and of counsel the 
appeal was a substantially less meaningful right for the 
poor than for the richj'^ Tt was on these terms that the 

^'^ TiiiH (loo^ not mvnu tliiit the Cnuri lui^ (lommdod prnM^fMuinnlity 
in the trnaunont ef \hv imliicrnt and the ^wmn of uwnm in i\w 
vnnnm\ proreH^. We Imvc' myvr HimnoHtod, for iiisiniu'ts ilint thf 
Kqnni Proiodicm Clnn^n recpiirPH tlio hvMi hmyvv nmivv vnn huv for 
liuliirent. Wo aro hardly cfiuipprd with ihv nhjei-live mndimy 
which md\ i\ nidmmm wnuld rw|uirc. Bat wo have purKiird thf 
md of Hiilwtaniial 0(|im]ity of tmitninnt iii tho facn of (dvnv dl^^ 
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C ourt fniiiul a dtMiial of oqiial protoetiuiL ii\u\ tlumo trriiis 
v\var]y oncninpawcl (logiws uf rliscriniiiiation pn iho 
hmh of woallli whidi flo liot aniuunt tu uutriglit flcMiial 
of tilt* anVntcHi riglit or iiittM'ost/' 

T\m h not tu my that tlw fovm uf woaltli rlaNsiflca^ 
tioii iii thin casp floop not cliffor sigiiificaiitly fmin tUmr 
rocugiiixcfl in tlio \)vpviom docimom of thi? C ourt. Our 
prior ctm^H Iiavo dualt (V^mtially with cli^nMniinatiun on 

imritio. in thr nnniro ni ihn mn^hm^ imm^.n nllnnhMl rirli vrv.u, 

i \\m): rf. Coppvtliir v._ Ciiitrd Stnir^^ mi \\ AUs^ ^47 (Wm) 
^-KvjM! piitiiiiir mhhIp if. niMn^nthnir of Onffin luul Dnnalos, i\w 
(\mvi iailH to nflVr nnr rniHonrd nn!siiiuiinnMl Im^i;^ Inr n>stni'Un- 
t^MHPs iMvolvin- uvniih (liHrrirniiun mn tn iiMtMiUTH in wliirli ihwi' Z 
nil nh^niuic^ dt'iirivni ion of ihn inim'^t nllVcicHL Ah 1 Imvo ;ihvndy 
diHcnsHotL Hfo ,v/r/^m. p. _ ilu> k,,m:iI Vvmmum Chum^ ^n:ir:int(.^H 
oqunhty nl invnnu'nt of tli(M«' ikm^cuih nvIiu ^iro Hinnlm-Iy Hinmipd; 
ii ihos \UM niorHy hnr Hcmip forin tif nxf(*H:^ivP (liHrrinihiMiion ho= 
ixswi ^iich por^nnn, OiitKirlc^ thr nnitoxi of u-rnlili ciiwrriininiii ion, 
fhc CniiH H nMippfMiionnuMH acuiHiunH t^iouHy iiulifnlc ivlniivr 
iiiHcriniinntinn in within tho pnrvicw of iIip KfjnnI ProtPotion Chn^v. 

TiuiH, in Hvmtilils \v s////^^^ :477 l'. OT, /)ni3-An;^ (H)n4), iho 
Ccnirt nTomii^^i^il: 

'it svoifid Mppc^ir cxiriioniinnry to Hiiiru^o^t that :i 8tnt(^ coiiki ho 
^'onr^iitntiomilly ijonnittoci to oiinrt n hiw providing thai ooriain of 
Mio SraK^V vot(M'H nHiIcl voto iwc^ fivo. or 10 rimnH for thoir l^^ginhiiivo 
ropn^^PMIaiin^H, Nvhilr^ votorn liN-ing o|Hou-h(>n' rcnili! vok* only 

HMfMS , . . Of Ooni'HO, liHM'inTl of HlatO h^^l^hi t i S V ( 1 j^t 11(1 i ni^ Hrh(M I lOH 

wiin-h ^ivo iho KMnio ninnbor of rc'pNwntiitivoH to nnocjiml inmilHM^H 
of mn^^thiioin;^ in ich'nt icnl, C)m-wpir.iinn^ uik! uvpmiiimtion of ihc 
vdios of thoH{^ living \wvv Iimh tlio (^nrtniii oITcmM of (liluiion ind wwdvv^ 
vcilnniion of th«- voIoh (if ihono living thoro. , Tlioir ri^hi \i) 
yoio is ^ini])iy not the Hnino i-jght la voto tliat of tlin^olivina 
in a favort'd part of tho Siaio, , . , i)nv mm hr ever asvaiv ihaT 
tho ConNtitniicni Ini-hidH Vn])hiHt if^ntod a^ wvW m ^iini)I(MMind^(I 
nindc^; of diHrriiiiination,' 

^vv also f;/7/// V, Snmirrs, ;i72 (\ H, l^lis, m^im iWm)^ 1'ho 
Conn givf^H no c^xphnunion svhy n ni^^c iiivolviii^r wc^ilili (liscrimina^ 
lion Hhoiild 1)0 troatc^d any diUVroiitly, 
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tlu> basis of por^uiml svcnltli/^ Hctc, hv coiitraHi. ih,. 
c'luklmi of the diHaflvaiitngrd Toxas Hdin„I .lisfrictH an- 
ix'iiiK ciiHcriminntod ngninst not lUWHsarilv hocaimp of 
llu-ir pcrsoiinl woaltli or ihp woalth of thrir faiiiilics, 
bocausL. of the taxablr mnwvty wealth of the vi'^UUmts 
of tho distriet in which they hai)i)nn to Uvu. Tlie a])- 
propriate (luestioii, thrn, is whether the muw doeroe of 
JiHheial soheitude and seriitiny that hm previouslv ixu-ii 
aflordeii wealth classifipntioiiH in warraiited here. " 

As the Court points out, nnta. at — . no i)revioiiH 
decision has deenied tho prpsent'e uf just a W(.alth elassi^ 
fication to be siifficiont basis to call forth "rigorous ,iiidi= 
cial serutiny" uf allogeilly discriininatoi-y state action. 
Coniparo, c. (/., Harper y, Virgima Board of Khrlions. 
mpra, with, e. //„ James v. Valticrra, 402 U. S, 137 ( 1071 ) 
That wonlth elnssiflcations alone liavo not neeeNsarily 
l)Pen considorod to bonr the sanie high degree of sus- 
poctnoss as have classiflcntions based on. for instance 
race or aliermgG may bn e.splaiiiablo on a number of 
grountis. The "poor" may n.,t be soon as politically 
powerless as certain disci^etc and insular minority 
groups.'' Personal povorty may cntnil much the sain(. 
social stigina as historically attached to certain racial or 
nthnic groups.- But personal poverty is not a perma- 
nent disability; its shackles mny bo escaped. Perhaps 
most imp ortantly, though, i)PrsonaI wealth may not 

-Hut ,f, HulM V. Carter. 405 V, a 134. 144 {1972) s^lu■,v 

bm.u.c. of thoir ,„nh,l„y to pny „ filing f«. wu. soon a. .Ii«.ri,ni,m- 
Uou neainHf Wfh thv impcPiinmu. nindicIntPH and th, "lev. allln.nt 
^wncnt of thn r„„„„„„iiy" t\m .upporwd ,wh vnuiMnu^, h„, w.. 
MiKu Vnur a, n Rronp to w.ntribmo maufih fur iIk. fili,,. fros 
_^^^^^BiH cl.M, nnrrin«,„„, The (),h,r An„.ri™ i:i=lT (P,,,.„i„ 

i/'t^'V; ^'''i'^'^''''^' wty m, 7o-rn (1970); .-r 

H. LyncI & H. Lyiul. Middlctown i,, TrMn,siti()n 450 (1^7). ' 
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nvi^QmavWy Hlian* thr goiiCM^nl iriTl(*\'aiico an ha^is for 
IcgiHlativc nction that vnvv ur natioiuility in vvvo^nmH] 
to liavis While tlio '^poor^' have froqiKMitly Ihmmi a 
legally (lii^atl vantagefl Kroiip,^' it eaniiut he igiiuml that 
Horial Ipgislatio!] rmist fretiueiitly take e()giii>:aiiee of 
ihv veoimuw status.nf our eitixeng. Thus, we have goii- 
erally gaugotl the in vifliouRiies^ of wealth elassifieatious 
with an awareness of the iniportance of th(^ iiitei'ei^ts 
being atTccted and the rclevaiico of personal wealth to 
those interests. See Harper w Vmjima Board of Elcc- 
linfis, supra. 

When evaluated with those considerations in minfl. it 
seems to mo that discrimination on the basis of gi'onp 
wealth in this ca?e likewise calls for careful iudicial 
scrutiny. First, it must bo recognised that while local 
district wealth may serve otlier interests."' it liears no 
relationship whatsoever to the interest of Texas sehoo] 
eliilflren in tlie educational opportunity afforded them 
by tlie State of Texas. Given tlio importance of tliat 
interest, we must be particularly sensitive to the invidious 
characteristics of any form of discrimination that is not 
clearly intenrled to serve it. as oj)posed to some otiior 
flistinct state interest. Discrimination on the basis of 
group wealth may not. to be sure, reflect the social stigma 
rrequently attached to ])ersona] poverty. Nevertheless, 
ins(}far as group wealth discrimination involves wealth 
over which the disadvaiitaged individuallias no significant 
contruh-" it represents in fact a more serious 'basis of 



''K^r. Citii nf Xrw Yurh v. ,1///;^ J] P(.t, 102. U2 (1837). 

^- TlHH8h'tiralK% nl lonnt. it niny ])mv\t\o n inrrhniiiHin ffir imeh- 
inriitina Toxns' nm^i^il iiitorrHt in Unml cMlurnfionnl niiifrol, hch- 
infra, pp. — =.^_=, 

(liHirirt. :isH!iniiiitf it han tli(» mvnm to do ho. But ^uvh a vi(»w wtjiild 
viiyv a H(*ri(ni^ ('cniHfitiitionn) ciiioHiioii (Hjiirrriliiiir iin impeniHH^ 
Hibin hiirdcMiitig of the Hfflit fo travd, or. nioro prcMwIy, thn vm- 
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fli^criniinntini) than rloos porsniinl wtmltlh Vor mvh di^- 
(•iiiniiiatioii \h ih) iu^fioctioii ui l\w iiKlividiial^H ('harac- 
WvhikH ov liis al)ililit>^. And tluiH— particulai'ly in tlir 
cniitc^xt of a disadvantagcMi c^lann coinpoHtHj (if fhildi'iMi - 
\vt» havn jiicnMOUBly tnnUofl diRc'riininatic)n uw n ha^i^ 
which the* iiidividua] caiiiiot coiitrol an (HMij^titiiticHially 
(liwfavorccL Cf, Wobrr v. Avlna Casualhj it^ Sorely ('rh. 
4()() \\ H. 1()4 (]i)72): Lrvy \\ iMuishuuL W\ \\ ()S 

T\\v disability of th(> disadvaiUagiHl cdass iii thin oanc* 
oxtondH as well iiitu tho political prncosHOS u|)oii wliicli 
wc orfliiiarily rrly as adcqtiatc fni= tho i)iu)tcTtion and 
prdinotion of all intcrosts. Horn legislative* roallocation 
of tlu^ Htatc s prc)])orty wealth iniist bo sought in the faco 
of incvitablo o])])ositioii fruin signifieantly advautagCMl 
districts that have a strong vogtod interest in tho i)roser\^a= 
tion of the status quo. a i^roblcni iiot coinj)lct(dy dis- 
similar to that faced by untlcrroprcscntcd districts jirior 
to the Court s intorvontion in the process of reai)pO!'tion- 
nient,^' sec liakvr \\ Can\ 360 U, ISO. 101-^li)2 ( Wm). 

Nor can we ignore the extent to which, in conti'ast to 
our prior decisions, the Rtate Is res|)onsil)le for the wealth 
discriniination iii this instance, Ovfjin, Dcwf/laH. Wil- 
liams, Tate, and nur other prior cases have dealt with 
discrinnnation on '^^e basis of indigency which was at= 
tributablo to the operation of the private sector. But 
we have no such simple rle facta wealth discrimination 
here. The means fur flnaiicing public erlncation in Texas 
arc selected and specified by the State. It is the 8tatc 



nHiiitant rigli! to nMiuiin whvrv mv in. Shapirn v. Tiumiimiit. 

'Mndml. tho pulitinil (lifiiciilnrH that HcriouHy (ikidvMntMji.Ml 
ili^iriiM?^ f:uM> ill Hoctiriii^ h'^i^^Intivi' nMlro?w \\vv nu^lincnit^d by !h(> 
I'acM that little nujiport U V\kiAy t(j \\v wwwd ivm\ u\\\\ n\M\\ 
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iKnial fiiinling \u the local |)i^()prriy lax and tlirn-Iiv t() 
lueal (\\Mv\r\ \\vi\\\\\. At the' Hainn tiiiuv gin'cu'iniHMitallv 
iinpoHtnl lanri uhc* cuiUroIs ha\'c> iiiHli)iil)tcMlIy (Micoiir'agc?! 
aiifl rigi(|ifi(M| iiatural trPiHls in tlw iiUiwnUnu of paniriilai- 
livvm fur rcsiflr'ntial dv inynum^Mi]] \m\^'' and iIhih iUnw- 
imiml viivh (lintvm'^ ainouni uf iaxal)h^ pi'cnHM'ty wealth. 
In shnrt. this vtmv^ in ccHilrast tu lUv (Nuni's piv\'ioi]h^ 
wraith cli^ciriniiiiation tUrmouH, caw only Ik' hchmi an 'Mni- 
n8iial in tho oxttMit to which govorninrntal ac^tioii is 
(uiuso of tlu' wc^altli cla^^s^ificationH." 

In the final analyniH, thcMi, tht^ invichous fhaincU^riHtics 
of tiin group \\t>ali}i tda??sification proHont in tliiH cano 
nicrc^ly server to (anphasiKO thc^ iif^Hl for careful judicial 
Hcrutiny of the State's Justifications for the rei^ulting intei^- 
district discriuiination in the cHhicalional oppoilunity 
atTordcd to tho school chihh'CMi of Texas, 

D 

Tho nature^ of our inquiry into the justiflcatiuns for 
state chsoriinination is essentially the sanio in all equal 
protection rasos: We niust coiisidcr the substantiality 
of tlu^ state iiitorosts sought to bo scrverl. and we must 
scriiti!ii>:e the rnasonableness of the inoaiis by which the 
State has gouglit to advance its inlorests. See Potwe 
Dept. of (he City of C/urnf/n v, Mnsley, 40S V. S, 02. 
no (1972), Differences in the application of this tost 
are. in niy view, a function uf the constitutional iin- 
purtance of the interests at stake and the invidiousness 



Tvx. ('itir^i^, 1^jwn>. iV \'ilbiir(v Cudc Amik §§ 101 ln=l()] I i. 
Sop n\m. V, (j., Skinnvr v. Rvvil, 'MS \\\ 2(1 m) (Tex. Civ. App' 
10^4): (V/// oj Corpm Chrmli v. Jiun'^i, 144 H. W 2<l ^Iss (Tex 
Civ. App. 1940). 

^'^SrrrnNii v. I'rii'sU n CnL litl nS4. mi 487 P. 2(1 124 J. 1254. m\ 
Cnl. Ifptr. (iOJ, (U4 (inri), ^iv nyo Van Dumrii v. Ifatlwlfi 'm 
Is Huj)]!, STO, 87a-s7G (Miiia. 197J). 
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of tlu^ particular clas^ificuitiuiK In tornis of tho ah^i^cMlcMl 
state intPre'Htg, ihv Couvi has iiHlicatc^rl tliat it will rcMiiiiro. 
fur instaiiccv a '*(H)inp(*lling," Shapiro \\ Tlinnipson, 394 
8. 618, i)M ( ]i)00), or a '^ubi^tantial" or ^Iniportaiit" 
Ihum \\ Blum^iviiL 405 T, 830, 343 (1972). statp 
intCM^ost to justif}^ fliH^riinination aftVetiiig iiKlivifhial in- 
torosts of eunstitiitional ^^ignificanco, Wluitcn'or tho tlif= 
kYi}Wvn. if any, in tlic^o floHC'ripiinnH of \\w charactcM' of 
tho state interost nocnssary to sustain mvh (liscrinunation, 
basic to each is. I boliuvo, a eonnnrn with the logitiniacy 
aiul tho reality of tho assortod stato intorostg. Thus, 
whon interests of constitutional iinportaiici^ are at stake, 
the Court does not stantl ready to croflit the State s clasH^i- 
fication with any conceivable logitiniate purpose,'' but 
demands a clear showing that there are logitiniato state 
interests which the classification was in fact intended 
to serve. Beyond tlic question of the adequacy of 
the states pur])0SG for tho classification, the Court 
traditionally has beeonie increasingly sensitivn to the 
means by which a State chooses to act as its action 
affects more directly interests of constitutional sig- 
nificance, Hee. g., United States \\ Hobel, 389 IL 
258, 205 (1967 J; Sheltna v, Tucker, 364 U. 8, 479, 
488 (1000). Thus, by now, *^!ess restrictive alterna- 
tives" analysis i^ firmly established in equal protection 
jurisprudence. See Dwui v, Wumstein, 403 U. S, 330, 
343 (1972); Kramer v, Unio^ -ree School DistricL A'n. 
IS, 395 U. S. 621. 627 (lOUu). It soenis to mo that 
the range of choice we arc willing to accord the State 
in selecting the means by which it will act and the 
care with which we scrutinize the effectiveness of the 
means which the State selects also nnist reflect the const!- 



^^Cf., Two Guys jrum Harrison- AllvnUnnu far. w Mrainltni, 
3Q6 U. S,.5S2 (1901); McGowan v. Mariilnnd, m U. 420 (1901); 
Goesacrt v. Clear 336 U, S. 464 (194S). 
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tutiuiial iinpnrtaiiec' uf the iiitoiTKt at'foc'tt'rl aiid llic iii- 
vi.liuiiriiK'SH of the iinrricular clnssificatioii. Ilf-rt' hoth 
tho iiatui't' of tlin intcrnst ami tlio clasfsifinatinn (lirtatn 
rl(js(> judicial st'rutiiiy uf tlu' purposes whicii Texas scekH 
to soi'vc wit!) its ])i-t>soiit oducatiniiul fiiiaiiciiig sflit'iiic 
aiid^ uf tlir liu-aiis it lias sc'l(H7t('d to servo that iJuriiosc, 
Tlip oiily justification ofTored hy a])polhiiits to sustain 
tho discriuiiuation in cchicatioiuil op])or( unity cnusod Ijy 
tho Texas flnaneing sehanio is local ethicationn] contral. 
Presontof! with this justification, the District roiu't cou- 
chidod tliat "I ii jot only arc dcfandants uimblo to deniuii- 
strato compplliiig state iuterosts for their classification 
hasod on wealth, they fail even to establish a reasoiuiblo 
basis for those classificntions." 337 F, Suijp.. at 284, 
I must agroo witli tiiis conclusion. 

At the out.set, I do not question that local control of 
Iiublic ediication. as an ab.stract niattor, constitutes a 
very substantial statci iiitorest. Wc observod only last 
Term that 'Tdjirect control over dGcisions vitally affect- 
ing tlie education of one's children k a need sti'onKlv felt 
in our society." Wright v. Council of thxi '-ity of 
Eiiipnrm, 407 IJ, S. 46 1. 460 ( 1072 ), Sec also id., at 477= 
47S ( BuHGicH. C. J., dissenting). The State's interest iii 
local educational control— wliich certainly include.^ ques- 
tions of oducationa] fuiiding=hns tleep roots in the inhei- 
ont bonefits of couHnunity support for public education. 
Consoquontly, true state dedication to local contral would 
present. I think, a substantial justifieation to weigh 
against siniply interdistrict variations in the treatnicnt 
of a State's school children. But I need not now decide 
how I niight ultiinately strike the balance were wo con- 
fronted with a situation wliere the State's sincore con- 
cern for local control inevitably produced educational 
inequnlity. For on thi,s i-ecord. it is apparent that the 
State's purportpd concGrn with local control is offered 
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j)riinnri]y as an oxcusp rather than nn ii jimi\f\vi\\m\] for 
iiiturclistriot inequality. 

In Toxa^ gtatcwido laws rcgulato in fact rho most 
niinuto (lotails of local public education. For exani])ks 
the 8tnte prescribes required cour^e^.^^ All texthookH 
inuwt lie sul)initted fur stato apiii^ova],''' and only ap- 
prc)V(>f| textbooks nuiy he UHed.^" The State has vt^inl)- 
lishcd tiio qualifications necessary for teaching in TexaH 
public Bchools and the procedures for obtaining certifica- 
tioiL-' The Htate has even legislated on the length of 
the Hcliool day.^'" Texas' own courts have said: 

*'As a result of the acts of the Legislature oiu' 
school systeni not of mere local concern but it k 
statewide. While a school cliF^trict is local in ter- 
ritoriid limits, it is an integral ])art of the vast 
school system which is coextensive with the con- 
fines of the State of Texas/^ Treadway w WlUUwy 
iudapeudmt Bchml Dhtrict, 205 S. W. 2d 07. 90 
(Tex. Civil App. 1047). 

See also El Dorado Indcpendtvil Sclwul DisiricI w Tin- 
dnU\ 8 8. W. 2d 420. 422 (Tex, Connn. App, 102Sh 

Moreover, even if wc accept Texas' general declieation 
to local control in educational matters, it is difficult to find 
any evidence of such dedication with respect to fiscal 
matters. It ignores reality to suggest— as the Court 
does, (wle, at — =that the local jiroperty tax ele^ 
nient of the Texas financing scheme reflects a conscious 
legislative effort to provido school districts with local 



^^Tcx. Kthns Cndt' Ann. §§21.101=21.117. Criminni jifMialiicH 
nro provided for fniluru to UMirli rcrtaiii nnjiiinul vtm^va hi 

''''Id, i 12.62. 

liL, §§ 13.031^1:1046. 
■•^M, §21.004. 
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fiscal (•(iiitrii!. If Toxa.'-; luul a HVntcin triily (iclicatcii 
to loral fiscal coiitml oiio wniilfl (-xiK-ct iho ciunlity of 
the (Hlucatiuiial u|)])Qrtiiiiity rimvitlprl in nach (listrict to 
vary with t\w (lociyion of the voters in thnt (liHtricl an 
to the lovol of sacrifici' they wish to iiiako i'or \mhVw 
iHlucatioii. fii fact, the 'IVNaH scheme prochiees pre- 
cisely the (i|)]U)site n-sulf. Local school rlistricts cannot 
choose to have the best education in tlie Slate by iniiio.s- 
iiig the higliest ta.\ rate. InHtcad, the quality of tlie 
edueatiunal oi)|)ortunity offerefl by any paHicular dis- 
triet m largely dotPriiuued liy the arnount of taxable 
proiierty located in ,he district~a factor over which local 
voters can exercise no control. 

The study introducpd in the District Court slinwefl a 
direct inverse relationship between equalized taxable 
flistrict i)roi)orty wealth aiirl cli.?triet tax effort witli the 
result that tlie property i)oor (Ji.?tricts ninking tlic highest 
tax effort obtained the lowest \m \mpi\ yield.-'' The 
iniplications of this situation for loeal choice are illus- 
trated by again corni)ariiig tlie Edgowood and Ahinuj 
Heights School District.?, In 1007-1968, Edgewoofl, after 
contributing its share to tlie Local Fund A.^.signmeiit, 
raised only $20 per jiupil through its local pnjperty tax, 
whereas Alamo Hoights was able to raise S3;W per pui)il 
Since the funds received through the Minimum Founda- 
tion School Program are to be used only for minimmn 
professipnal salaries, traiis])ortation cost^ aiul operating 
expenses, it is not hard to see the lack of local choice— 
with respect to higher toaohor snlarios to attract more 
and better teachers, physical facilities, library books, and 
facilities, special course's, or participation in sijocial state 
and federal rnatching funds iirograins— uiulei' which a 
l)rorjcrty p oor district such m Eclgewoocl is forced to 

'■'■'M' App, II, infra. 
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lahur/" In fact, becau??n uf the tlifYuiTiiot' in taxable 
local ])ro]K?rty wraith. Edgowoocl nvouIcI have to tax 
itself alniost nine tiivies as heavily to obtain thn sanip 
yield as Alanio Heights,''" At ]iresent. then, local control 
is a myth for many of the local school districts in Texas. 
As one district court has observed, '■rather than rejiosing 
i!i each school district the ecunoniie ])o\ver to fix its own 
level of ])cr pU])il expenditure, the State has so arrangocl 
the structuro as to guarantee that sonic districts will spend 
low (with high taxes) while others will S])end high (with 
low taxes)," Van Dmarlz \\ Hatfield 334 Sujip, 870. 
876 (Minn, 1971). 

In my judgment, any substantial degree of scrutiny of 
tlie o])cration of the Texas flnancing scheme reveals that 
the State has selected means wholly inappro]iriate to 
secure its i)urported interest in assuring its school diitricts 
local fiscal controh^*'^ At the same time, a]j])cilees have 
])ointed out a variety of alternative financing scheiues 
which may serve the State's purported interest in local 
control m well if not better, than the present scheme 
without the cuirent impairment of the educational opjior- 

^"Sec AfFidiivit of Dr, Joho Canloiuw, SiiporintciKinnt of Munh, 
KclncwtMul Incluppndent Rrliool DiHtrim, App., nt 234=23S. 
^'^Sdo Ai)p. IV^ infra, 

■*''My Brotlu»r Whitk, in condudinK thnt thr Toxan fiiiaiuMlitf 
HrlioiiK' ruiiH afoiil of the Eciiial Prntct-tlan Claui^is likewiHo fiiub 
on iini\\ym tluit tlio niean?? rlios^oii by Toxan^ — ^looal proptTty taxntlnii 
dnpondcnt U]ion lorai taxnbln wealth— i^s eomplotoly luiHulit'd in !!h 
])mont form to the arliievoiiUMit of thn aHHortod goal of providiiig 
local floral rontroL Although my Brother Whitk ]Mirpori^ to roarh 
this rp^^ull by appliratlon of that Irnirnt ^^tandard of mrro rationality 
traditionally appHod in tiie ronteKt of commproial intrroHi^^. it s^noniH 
to bo that the care with which hr ^rruiinizeH tho prartlcal offcTiivr- 
noHH of thr prcwnt Incal propprty tax an a dp vice for affording h)(*al 
fiscal control lofloctH the application of a more stringent standard of 
roviow, a standard whicli ai the ItutHt in influonccd by tho conj^titii- 
tional tfignificanco of tho proco^g of public education. 
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tuiiity of vast nuinbers of Texas schoul cliihlroih"^ I ^vv 
no iioGcL houTvor, to exploro the practioal or constiiu- 
tional inorits of those suggested alteniatim at this time, 
fur whatever their jiof^itive or negative fearures, expoi'i- 
once with the present finaiieiiig schenie ini])ugns anj^ sug- 
gestion that it cunstitutGS a serious elTurt to provifle local 
fiscal eontrol. If. for the sake of loeal edueation cnntrol. 
. this Court is to sustain interdistriet discriinination in the 
edueationa] opportunity aft'orded Texas ?choo] chihh^en. 
It should require that the State present soniothing niore 
than the inore sham now before us, 

III 

In conclusion it k essential to recognize that an end to 
the wide variations in taxable district proiierty wealth 
inherent in the Texas financing schenie woukl entail 
none of the untoward consequences suggested by the 
Court or by the appellants. 

First, afHrnmnce of tlie District Court's decisions would 
hardly sound the death knell for local control of educa- 
tion. It would mean neither ceiitrali/;ed decisionmaking 
nor federal court intervention in the operation of public 
schools. Clearly, this suit has nothing to do with local 
decisionmaking with respect to educational policy or even 
educational spending. It involves only a narrow aspect 
of local control— iianiely, local control over the raising of 
educational funds. In fact, in striking down interdistrict 
disparities in taxable local wealth, the District Court^took 
the course which is most likely to make true local con-^ 
trol over educational decisionmaking a reality for all 
Texas school districts. 

Nor does the District Court's decision even necessarily 
eliminate local control of educational funding. The Dis^ 
trict Court struck down nothing more than the continued 

Boo n, 9S, mfrn. 
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iiitmiistriet woalth diseriinination inherent in the iirosotit 
property tax. Both cnntra]i>?od ancl doconiralizeci jilans 
for educational funding not Involving such intorrlistrict 
diwiniination have hm\ put forward.'' Thp chuico 
ainong tlicsG or other alternatives roniains with the Rtate. 



''^ Vm\v\\\\wd (Mltic-MtioMnl fiimnrifirf in, u, \w Hurc. unv nlKTiini ivis 
On niialVHiH, ihouffh. il in tipiir tliat ovrn rontnilixcMl fiiuincin^r woiild 
not doprivp kinil Hrlionl flint Hcms of whal Iiuh bncii roiiHidi'n'd if) ho 
llip t'??HiMirn of \{)vi\\ f'diirntiiinal c'ontrol. l^vv Wnnhi v. Counril of 
thr Citif nf Empnrin. 407 l\ 451. 477=478 ( lf)7J) (BrntiKiL Cv j', 
tli^^Noniin^), Onirlil finnnrins wmild inavc in loral liaiHl^ tlio oiuiro 
^anim of Ifirai fMlunitiniinl pf)Iit'yiiiakintf--nNiriirrH. fMirrjcMiIinn, ^r-hnol 
^itOH. flir wIioh> prof'OHH of nlltM'ntinfT w^mvtvr^ mom ahrrnaiivr odii- 
cniifjiial objortivn?^. 

A Hrrond po^Hihiiity 1:^ tlip ninrh diKriD^nnd thonry fif ilmvm powpr 
(^lualizatinn put forth by ProfoA--or C(joiiH, CI lino, arid Sii^nrmnii 
ill thnir spiiiinni work, Privnto Woalfti mid Pnblir ^;dn^ltion 20I-:J42 
(1070). Such a Hohoino wcnild inily roflorl n dnlinuinii to loral fmnil 
oniitrnL I'ndor tlioir HyHtoin, oarh ndiool diKtrift would roooivo a 
fixod aniount of rcvoiuio ])vt ])iipil for any jjartitMiIar lovol of tax 
pfTort rogardlpi^M of tho lovoI of loral iirtipony tax baHO, Ap])oIIaMtH 
<^ritioii?o thin ^?('homo ou tho ratlirr pxtraordiuary ground that it would 
(^nroiirnirp jmorpr diHtrid^ to overtax themHolvoH in onlpr to nbiaiii 
^uhi^tantial rovoniips for pdupation. But undpr thr pnvpiit diNorinii^ 
nnttiry ^^tliomo, it in tho poor dii^trlrtH who nrr alrcndy taxing thoni- 
HolvoH at tho highcHt rato^, yat arn roorivin^ tho h)WPHt rptnrn?^. 

Dimrlct woalth iTapportioiuupnt in yot aiKJihor idtoriiativp uiijoh 
would aoooinplMi dirpotly o^^putinlly what dintriot powor oijualiza^ 
tioFi would ^ppk to do artifiomlly. AppollantH olnini that tho oal- 
oiilatioiiH oonroniinp Htatr proporty roquirrd by ^urli a srhcmo wotikl 
bo inipoH?:iblp an a praotioal inaftor. Yot Tosiw U already making 
far more roniiilpx annual ralciilation^—involving not oiily looal 
proporty value?? but al^o loenl inrome and other coonomir faotor?^— 
in f'onjunetion with the LoonI Fund A^^ignmont portion of the Mini- 
miun Fouiidation Sohool Progrmn. Sco V Tpxa^ Governor h Cou> 
inittee Report 43-44, 

A fourth possibility would be to rcniovo oomineroial, indUHtrial. 
and mineral property from looal tax rolli?, to tax ihw property on a 
^tate=wide hm^, and to return tho rosiulting rovonue)^ to tlio looal 
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not with tin? fodoral courts. In this n^ganh it shouhl \)o 
ovicinnt that the dogrcc of fedc^ral iiUorvcMitioii in iimtttT? 
of local concern would be substantially Iops in this con- 
text than in previous decisions in which we have boon 
asked eft'cctivGly to inii3ose a particular scheino upon the 
States under the guise of the Equal Protoctiou Clause, 
See. e. g„ Dandndgc v, WilHamH, 307 l\ R. 471 (1070}; 
cf. Rkhnrdsou \% Belcher, 404 U. S= 78 ( 11)71). 

Still wc are told that this case requires us ''to conflenui 
the States judgnient in conferring on ijolitical sub- 
divisions the ])ower to tax local iiropci^ty to sup]ily reve- 
nues for local interests/' Anlc, at — , Yet no one in 
the course of this entire litigation has ever tiuestinned the 
constitutionality of the local property tax as a device 
for raising educational funds. The District Court s de- 
cision, at niost. restricts the power of the State to make 
educational funding dependent exclusively upon local 
l)roperty laxation so long as there exists interdistrict 
disparities in taxable property wealth. But it hardly 
eliniiiiates the local proiM)rty tax as a source of educa^ 
tional funding or as a means of ])roviding local fiscal 
control'''* 

The Court seeks solace for its action today in the pos- 
sibility of legislative reform. The Courts suggestions 
of legislative redress and experimentation will doubtless 
be of great comfort to the school eliMdren of Texas^ dis^ 
advantaged districts, but eonsiderini titn vested interests 
of wealthy school districts in the preservation of the 

iiis^triclH in a Mmn thu woiilfl roinpon^atp for roinainin^ yum- 
linns ill ilio lotril tax baso^. 

None of fhc^o paninilar altcrnativorf nvv imvs^nvWv mnHiitii= 
tinnnlly eonipHlcd: rather. Thoy indioato \ho brnndth of vliam wlnvh 
remains to thu Siatp if tho pmont iiuc^fdi^trim di^pnrific.^ wwc 
eliminutori. 

II, OS, ^vnrq. 
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Aliitm i\iu>, thoy mv w()!th little^ wmv. T\w |)(JsHibilit\' 
of !ogis]al]\T aotinii i;^. in all (*\-cMits, no aiiiswrr to thii!; 
Coin't's eluty nuilvv tlw Constitutiuii tu oliniiiiatt' uii- 
jiistifiofi Htato (lisn'iiiiiiiatiQn. In tliip vim' wv liavo hovw 
\nvnv\\{vd with an insiniu^c' uf such dii^ri'iniination. in a 
]}urti(Milarly invirliuuw form, against an hHlix-idual intor- 
OHt of largo (^oiistifulional aiitl pi^anticuil iniporlanfH\ To 
su])])()i't thr clonionHtratrd c]if?(MMininalion in thr iirovi^iun 
of cnhicational oi)])Oi'tunity tho State has offornl a justifi- 
cation which, on analysis, takes on at I)ost an o])hc?inpra] 
clmru('tri\ Thus. 1 bchevo that the wide cHsparitics in 
taxablo clistrict ])ro])orty woalth inherotit in the local 
pro])e!'ty tax cloniont of the Texas flnanoing schemo reiulGr 
that sehoniG violative of the Equal Protection dauseJ'" 
1 would therefore affirni tho judgniont of the District 
Court 



^""()r cuurHO, jiothing in \\w Cuim'^ dmAou lurliiy dunM inhibit 
further roviow nl" Htatn odneatiofml fiinclinff ^vlwnm undnr Htair run- 
^titutinnal proviHion^, Svv MUliken v. Green, ~ Mifh. — . — = 
X, \\\ 12(1 — (1972); Kobimon s\ Cahill, IIB .1. Suiiim'. 223, 2^7 
A. 2(1 119 X, J, Hiiiinr. 40, 2S9 A. 2d m) (JQ72) ; e(. Serrano v. 
Pried, 6 Cnh ;kl 584, 487 P, 2d 1241, 90 CuL liptr. 601 (1971). 
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APPENDIX H TO OPINION OF MARSHALL, J., 
DIBSEXTING 

TEXAS SCHOOL DISTRICTS CATEGORIZED BY 
EQUALIZED PROPERTY VALUES, EQUAL- 



IZED TAX RATES, 


AND YIELD OF RATES* 


_CATKG()IUESt K 


CJUALIZKD 


YIKLD PKH PU] 


Market Vahio of 


TAX 


(Kfiiializccl 


Taxiiblo Proporiy 




Applipcl lu Dbtri 


VvY Pupil 


OX SI no 


Marknt X^ihit^) 


Abovu $100,000 


8 .31 


$585 


(10 Districts) 






S100,0OO^S5O.0O0 


.38 


262 


(20 Districts) 






S3O,00Q=S30,00Q 


.55 


213 


(30 Districts) 






$30,000=810,000 


.72 


162 


(40 Districts) 






Below $10,000 


.70 


60 


(4 Districtg) 







*Souruc: Policy Institute. Synicnisc University Hcriunreli Corpora- 
tion, Syraeu^c, N. Y. 

tPrejmrod on the ham of a sample of 130 selcetud Texas School 
Districts from data for the 1967^1008 school year, ''asod on Table 
II to aflidavit of Joel S, Berko, App., at 206, 
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APPEXDIX IV TO OPIXIOX OF MARSHALL. .1.. 
DISSEXTING 

BEXAR COIJXTY. TEXAS, SCHOOL DISTRICTR 
RAXKED BY EQUALIZED PROPERTV ^'ALUE 
AXD TAX RATE REQUTRED TO CEXERATE 
HIGHEST YIELD IX ALL rDISTRICTS* ■ 



Districts Rnnkcd from 


Tiix ]{;itc IVr ^10(1 


ITiKli to Low Miirkct 


Xfrdcd 10 Fj|iiiil 


\'iihi.:itiiii! I'or I'lipilt 


Hiahot Yield 


ALAMO HEIGHTS . 


$ ,68 


JUDSOX 


1.04 


EAST CENTRAL 


1.17 


NORTH EAST 


1.21 


SOMERSET 


1.32 


SAN ANTONIO 


1.58 


NORTH SIDE 


1.65 


SOUTH \VEST 


2.10 


SOUTH SIDE 


3.03 


HARLANDALE 


3.20 


SOUTH SAN ANTONIO 


5.77 


EDGEWOOD 


5.76 



^Policy Insstitiitc, Syracimo University Rcsenrch Corjjorntionj Syru- 
cmse, Now York, 

tPropurod on tlio bams of the 12 school district?? located in Bexar 
County, ToxaSj from data from the 1967-106S school year. 

Based on Table IX to Amdavlt of Joel S, Borke, App,, at 218, 
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